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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, LAKHIMPUR, 

NORTH LAKHIMPUR, ASSAM 

Present: Shri Narayan Kuri, AJS, 
  Chief Judicial Magistrate, 
  Lakhimpur, North Lakhimpur, Assam 

G.R. 27/2014 

U/s 379 IPC 

State of Assam 
            -Vs- 
 

1. Md. Sirajul Islam 
S/O: Md. Pair Ali 
R/O: Village Barbitha 
P/S: Tarabari 
District: Barpeta, Assam  

2. Md. Saddam Hussain 
S/O: Md. Jalaluddin 
R/O: Village Kandowa 
P/S: Tarabari 
District: Barpeta, Assam                                                                        

        .……..Accused  persons    

                                  

Date of framing charge    : 01.09.2015 

Date of recording evidence of PWs : 07.10.2015, 05.11.2015,     

                                                                           29.09.2016, 13.09.2018    

Date of recording of statement u/s 313, Cr.P.C : 29.04.2019 

Date of argument     : 29.04.2019 

Date of judgment     : 06.05.2019 

Advocates appeared in the case:- 

Mrs. Ajanta Sharma, Addl. P.P., for the State 

Mr. Jayanta Hazarika, Advocate, for the accused persons 
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J  U  D  G  M  E  N  T 

1. The brief of the prosecution case is that on 04.01.2014 one Sri Kunta 

Durga Prasad, Project Manager of SARADA Project Limited lodged an FIR before 

the In-charge of the Lilabari Police Outpost under North Lakhimpur Police Station 

alleging that at about 5:00 PM on 04.01.2014, 8 (eight) nos. of ISMB (joists) 

consisting of about 10 meters long were loaded on a vehicle bearing registration 

no. NL-01-K-1443 from the construction site of 9/1 bridge near Lilabari Railway 

Station without any intimation of PWD or any authorization of SARDA Project Ltd. 

It is further alleged that the vehicle with the aforesaid ISMB have been caught 

red handed on the spot. Hence this case. 

2.  The In-charge of the Lilabari Police Outpost, on receipt of the ejahar, 

effected a G.D. Entry vide Lilabari O.P. G.D. Entry No. 55 dated 04.01.2014 and 

forwarded the ejahar to the Officer-in-charge, North Lakhimpur Police Station to 

register a case under proper section of law. After receiving the ejahar, the 

Officer-in-charge, North Lakhimpur Police Station, registered a case being North 

Lakhimpur Police Station Case No. 16/2014 u/s 379 IPC and got the investigation 

into the case commenced. The investigating officer, after completing the 

investigation, submitted charge-sheet u/s 379 IPC against accused persons Md. 

Sirajul Islam and Md. Saddam Hussain to stand trial in the Court.  

3.  On receipt of the charge-sheet, cognizance of the offence u/s 379 IPC 

was taken as per section 190(1)(b), Cr.P.C. Necessary copies were furnished to 

the accused persons as per section 207 Cr.P.C. after their appearance before the 

Court. After considering the materials on record and hearing both the sides, 

charge u/s 379 IPC was framed in writing against the accused persons. The 

charge was read over and explained to the accused persons to which they 

pleaded not guilty and claimed to be tried.  

Point for determination 

4. The point which is required to be determined for a just decision of this 

case is as follows: 
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(i) Whether the accused persons, at about 5:00 PM on 04.01.2014, intending 

to take dishonestly 8 (eight) nos. of ISMB (joists) consisting of about 10 meters 

long, loaded the same on a vehicle bearing registration No. NL-01-K-1443 from 

the construction site of 9/1 bridge near Lilabari Railway Station, under North 

Lakhimpur Police Station, without the consent of the PWD or the authority of 

SARDA Project Ltd., and moved the said articles in order of such taking, and 

thereby committed an offence punishable u/s 379, IPC? 

5.  During the trial, the prosecution altogether examined 5 (five) witnesses, 

namely, Sri Rantu Hazarika (PW-1), Sri Sambhu Prasad (PW-2), Sri Ratul Gogoi 

(PW-3), Sri Purna Subba (PW-4) and SI Nabajit Nath  (PW-5) and exhibited 5 

(five) documents (Shown in the Annexure appended below). After the closure of 

the prosecution evidence the accused persons were examined under section 313, 

Cr.P.C. wherein they denied the incriminating materials put to them from the 

evidence of the witnesses and the accused persons declined to adduce evidence 

in defence. 

DISCUSSION, DECISION AND REASONS THEREOF: 

6. At the very outset it is essential to have a brief resume of the version of 

the witnesses in order to marshal the evidence in right perspective in tandem 

with the point for discussion. 

7. PW-1 Sri Rantu Hazarika has stated that the informant Sri Kunta Durga 

Prasad informed him over phone that some iron joists for construction of ‘pucca’ 

bridge for the road going towards Lilabari Railway Station have been loaded in a 

truck. On getting the information, he went to the bridge construction site and 

saw many persons there and the iron joists had already been loaded in a truck. 

At that time, the informant also arrived there. The In charge of Lilabari Police 

Outpost also arrived there and the said truck was taken to the Police Outpost. 

Police seized the said truck and its document and the iron joists vide Ext-1 

wherein Ext-1(1) is his signature. 

8. In his cross-examination, PW-1 has stated that he does not know for 

what reason the informant filed the instant case. He has not seen the seized 
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articles in the Court on the date of his deposition i.e. 07.10.2015. He does not 

know who loaded the said iron joists in the truck.      

9. PW-2 Sri Sambhu Prasad has stated that the Chowkidar named Purna of 

Ghagora bridge informed him over phone that some persons have been loading 

iron joists of the said bridge in a truck. On getting the information he went to the 

place of occurrence and found that the iron joists were loaded in the truck and 

the persons who loaded the same had fled away. Thereafter, he informed about 

the incident to his co-contractor Ratul Gogoi who came along with police to the 

place of occurrence and police seized the said truck vide Ext-1 wherein Ext-1(2) 

is his signature.  

10. In his cross-examination, PW-2 has stated that he did not meet any 

person when he arrived at the place of occurrence, including the driver and 

handyman of the truck.  

11. PW-3 Sri Ratul Gogoi has stated that the labourers who were constructing 

the ‘pucca’ bridge over Ghagra Nohar near Lilabari Railway Station informed him 

over phone that the iron joists have been loaded in a truck by some persons. He 

immediately informed about the occurrence to the Lilabari Police Outpost. He 

went to the place of occurrence and saw that the iron joists have been loaded in 

a truck by some persons. The police arrived at the place of occurrence and 

brought the truck along with the iron joists to the police outpost. 

12. In his cross-examination, PW-3 has stated that he does not know who 

and for what reason loaded the iron joists in the truck.   

13. PW-4 Sri Purna Subba has stated that one day while he was returning to 

his house from the bazaar he saw that the accused Sirajul Islam with the help of 

some labourers was loading iron joists in a ten wheeler truck from the Sarada 

Project situated near his house. He questioned the accused Sirajul Islam why 

they were loading the company’s material without asking them. Then the said 

accused told that the material will go to Laluk side. Then he informed about the 

matter to Prasad Sir. Prasad Sir, asked him to stop the vehicle till his arrival. 
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Accordingly, Prasad Sir came there and went to Lilabari Police Outpost along with 

the said truck and lodged the ejahar.   

14. PW-5, S.I. Nabajit Nath, Investigating Officer, has stated that he seized 

the truck bearing registration No. NL-01-K-1443 loaded with ISMB 8 pieces in 

presence of witnesses and brought the said truck load with ISMB pieces along 

with the driver Md. Sirajul Islam and handyman Md. Saddam Hussain to the 

Police Outpost and arrested the accused persons and forwarded to the Hon'ble 

Court, recorded the statement of  the witnesses, including that of the informant 

and upon finding sufficient incriminating materials against the accused persons 

Md. Sirajul Islam and Md. Saddam Hussain, in the investigation, charge-sheet u/s 

379, IPC was submitted against them. He exhibited Ext-1 seizure list, Ext-2 

extract copy of the G.D. Entry, Ext-3 ejahar, Ext-4 sketch map of the place of 

occurrence and Ext-5 charge-sheet. 

15. In his cross-examination, PW-5 has stated that in the ejahar, the date of 

occurrence and the date of lodging the ejahar were not mentioned. In the first 

information report form the date of occurrence is recorded as 05.01.2014. The 

date 05.01.2014 was wrongly mentioned in the first information report form 

instead of 04.01.2014. In the charge-sheet, he did not mention about the receipt 

of telephonic information from Ratul Gogoi and the making of G.D. Entry No. 52 

dated 04.01.2014. The extract of G.D. Entry No. 52 dated 04.01.2014 was not 

sent to the Hon'ble Court with the charge-sheet and the case diary. In the sketch 

map, he did not mention the time of preparation of sketch map. In the first 

information report form, the para no. 9 meant for particulars of property stolen 

was not filled up. In the charge-sheet, he had mentioned that the other culprits 

supposed to be involved could not be traced out.  

APPRECIATION OF EVIDENCE  

16. From the evidence on record it has reflected that the offence was first 

detected by PW-5 Purna Subba and that information was relayed to PW-2 

Sambhu Prasad who had taken the contract of construction of the bridge over 

river Ghagara near Lilabari Railway station. PW-3 Ratul Gogoi is another co-
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contractor of the bridge and it was from that bridge site that the iron joist had 

been stolen allegedly by the accused persons.  

17. PW-2 Sambhu Prasad and PW-5 Purna Subba have corroborated each 

other on the point that it was Purna Subba who had seen the occurrence and 

relayed the information to Sambhu Prasad. But when Sambhu Prasad came at 

the place of the occurrence he did not find the Truck driver, or handyman or any 

other persons. PW-3 Ratul Gogoi who is also the co-contractor of the Bridge 

wherefrom the joist was stolen, also had no idea as to who and why had loaded 

the iron joist on the truck. But when he reached the place of the occurrence, he 

saw that the joist had already been loaded in a truck. PW-1 Rantu Hazarika who 

also got the news of stealing of joist from informant KDV Prasad, has seen, on 

his arrival, the iron joist loaded in a truck. But he has also not seen as to who 

had loaded those iron joist in the truck. 

18. It means that PW-1 Rantu Hazarika, PW-2 Sambhu Prasad and PW-3 

Ratul Gogoi all had received the information about loading of the iron joist from 

different sources and they also had relayed the information to then I/C Lilabari 

O.P. SI Banjit Nath (PW-5) who is also the I/O of this case. The I/O of this case 

has also admitted the fact that he had received the telephonic information from 

Ratul Gogoi (PW-3) and that he had reached the place of the occurrence and 

found 8 pieces of ISMB (joists) already been loaded in a truck. He asked the 

driver and handyman of the truck about the loading of those item in the truck 

but they could not provide any authoritative document for their such act. He  

also met Ratul Gogoi (PW-3) at the place of the occurrence and examined him. 

So, from the above fact it has become perspicuous that when police, PW-1 Rantu 

Hazarika, PW-2 Sambhu Prasad and PW-3 Ratul Gogoi reached the place of the 

occurrence the iron joists had already been loaded in the truck and in 

consequence a onus of prove, under section 106 Evidence Act, 1872 is now casts 

against the accused to explain the fact that how their truck has been used by 

someone in loading articles for which he has no authority to load but having 

knowledge of such loading. But there is nothing in evidence to show that the 

accused persons have discharged this liability.  
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19. On the other hand PW-4 Purna Subba, who was the driver of the said 

project, has categorically identified accused Sirajul Islam as the person who had 

been loading the joists in his truck by engaging labour. He in fact asked accused 

Sirajul Islam about his so doing, at that the latter had replied that those articles 

would be transported to Laluk side. However, witness Purna Subba has stated to 

have not seen the other accused while loading the same in the truck. 

20. Thus, the fact that has emerged pointing the conclusive guilt of accused 

Sirajul Islam is that at first PW-4 Purna Subba saw him loading the iron joist in 

his truck by loading the same with the help of labourers, as such he informed the 

matter to informant KDV Prasad and thereafter the message was circulated to 

everywhere and accordingly police (I/O) also reached the site and asked accused 

persons about the authority of their so loading of the iron joists to which they 

had no reply. To prove an offence of theft under section 379 Indian Penal Code, 

it sufficient that the accused persons with the intention of taking any moveable 

property, move the same out of the possession of any person without that 

persons consent. The iron-joists are moveable property. PW-2 Sambhu Prasad 

and PW-3 Ratul Gogoi are the contractor of the site wherefrom the iron joists 

had been taken and as such they were the possessor of that iron joists. It has 

established in evidence that the iron joists had been found loaded in the truck 

drove by Sirajul Islam, itself proves the fact that the iron joists had been moved 

from its place and kept loaded in his truck with his knowledge. PW-4 Purna 

Subba had seen accused Sirajul Islam loading the iron joists in the truck by 

engaging labour, as such, I am of the conclusive opinion that the prosecution has 

able to prove all the ingredients constituting the offence of theft under section 

379 IPC against accused Sirajul Islam only and as such he stands convicted in 

this case. 

DISCUSSION ON RELEASE OF CONVICT ON PROBATION: 

21. In the instant case Convict Md. Sirajul Islam had very stealthily succeeded 

in loading some joists plates used in the construction of bridge and would have 

been successful to disappear with the same had he not been noticed by one 

witness. So, the modus operandi of the crime reveals his proclivity towards crime 
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and if such a tendency is not checked at the very threshold, it would cause harm 

to the society. For this reason, I hereby decline to give the benefit of probation 

to convict Md. Sirajul Islam under the provisions of the Probation of Offenders 

Act, 1958. 

SENTENCE HEARING: 

22. Heard the convict Md. Sirajul Islam on the question of sentence under 

section 248(2) of the Cr.P.C in which he has stated that he is the sole bread-

winner of his family and if he is sent to jail his family members will die of 

starvation. 

23. I have extended my anxious consideration to the submissions made by 

the convict to salvage the rigour of his probable punishment and has also 

assessed the nature and gravity of the offence and its impact on the society at 

large. Convict Md. Sirajul Islam hails from Barpeta district of Assam and has 

faced the trial of this case for long five years. He is a truck driver, as such 

considering the socio-economic condition of the convict, I pass the following 

sentence to convict.   

O R D E R 

 24. In view of the above discussion, I hereby acquit accused person Saddam 

Hussain from the charge under section 379 of the Indian Penal Code and as such 

he is set at liberty forthwith. 

 25. Accused Md. Sirajul Islam is however found guilty of the offence under 

section 379 of the Indian Penal Code and as such he stands convicted under the 

aforesaid section of law and sentenced to undergo rigorous imprisonment for 2 

(two) months. The period of detention undergone by convict Md. Sirajul Islam 

shall be set off as per section 428 of the Cr.P.C. 

 26. The seized iron joists had already been given in the zimma of the 

informant during the course of investigation and as such the same is made 

absolute. 
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 27. Convict Md. Sirajul Islam shall be taken into custody forthwith. 

 28. A copy of this Judgment be sent to the District Magistrate, Lakhimpur as 

per section 365 Cr.P.C.  

 29. A copy of the judgment be furnished free of cost to convict Md. Sirajul 

Islam.  

 30. The judgment is delivered and operative part of the same is pronounced 

in the open court on this 6th day of May, 2019.   

    

                                  

                                                                         (Shri Narayan Kuri) 
                         Chief Judicial Magistrate, 
                                         Lakhimpur, North Lakhimpur 
 

Dictated and Corrected by me: 
 
 
 
  (Shri Narayan Kuri) 
 Chief Judicial Magistrate,                        
Lakhimpur, North Lakhimpur 
 
 
 
 
 
 
 
 
 
 
 
 
 
        Contd…… Appendix 
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A  P  P  E  N  D  I  X 

WITNESSES FROM THE PROSECUTION SIDE 

Sri Rantu Hazarika (PW-1),  

Sri Sambhu Prasad (PW-2),  

Sri Ratul Gogoi (PW-3),  

Sri Purna Subba (PW-4)  

SI Nabajit Nath (PW-5) 

 

PROSECUTION EXHIBIT 

Seizure list (Ext-1)  

Extract of G.D. Entry (Ext-2) 

Ejahar (Ext-3) 

Sketch map (Ext-4) 

Charge sheet (Ext-5) 

 

WITNESSES FROM THE DEFENCE SIDE 

Nil 

DEFENCE EXHIBIT 

Nil  

                                                            
                                                                             (Shri Narayan Kuri) 

                        Chief Judicial Magistrate, 
                                         Lakhimpur, North Lakhimpur 
 

                   Transcribed and typed by me: 
Narayan Chetri, Stenographer           
                                                                            

 
 


