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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, LAKHIMPUR, 
NORTH LAKHIMPUR, ASSAM 

Present: Shri Narayan Kuri, AJS, 
  Chief Judicial Magistrate, 
  Lakhimpur, North Lakhimpur, Assam 

G.R. 309/2014 

U/s 323/325 IPC  

State of Assam 
           -Vs- 
 

1. Sri Ajay Biswas 
S/O: Sri Joydhan Biswas 
R/O: Bejibari 
P/S: Laluk 
District: Lakhimpur, Assam 
 

2. Sri Prafulla Biswas 
S/O: Sri Joydhan Biswas 
R/O: Bejibari 
P/S: Laluk 
District: Lakhimpur, Assam 
 

                                                                                   .…….. Accusedpersons 

 

Date of framing charge    : 01.12.2014 

Dates of recording evidence of PWs   : 01.04.2015, 29.05.2015,  

         08.03.2016, 19.05.2016,  

         01.08.2016, 03.11.2016, 

         24.03.2017, 27.10.2017, 

         06.07.2018 

Statement u/s 313, Cr.P.C. recorded on   : 05.03.2019 

Date of argument     : 20.04.2019 

Date of judgment     : 04.05.2019 

Advocates appeared in the case:- 

Sri Prasanta Dutta, Addl. P.P., for the State 

Sri Manik Chandra Hazarika, Advocate, for the accused persons 
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J  U  D  G  M  E  N  T 

1. This case has arisen out of an ejahar lodged on 01.03.2014 by informant 

Sri Rama Kanta Biswas with the Officer-in-charge of Laluk Police Station wherein 

it has alleged that on 28.02.2014 accused Sri Sankar Biswas invited all the 

villagers to his house as he celebrated Kali Puja in his house. Accused persons Sri 

Ajay Biswas with his two brothers and Sri Prafulla Biswas attended the house of 

accused Sri Sankar Biswas but on that day at about 10:00 PM in connection with 

some matter accused Sri Ajay Biswas and Sri Prafulla Biswas along with two 

brothers of accused Sri Ajay Biswas on one side picked up a quarrel with 

informant’s son Sri Pabitra Biswas and the co-villager Sri Madhab Biswas which 

was followed by a fighting between them and due to assault by means of 'lathi' 

(stick) by accused Sri Ajay Biswas, Sri Prafulla Biswas and  two brothers of Sri 

Ajay Biswas, Sri Pabitra Biwas and Sri Madhab Biswas sustained grievous injuries 

as a result both of them were shifted to North Lakhimpur Civil Hospital by calling 

in 108 ambulance service and underwent treatment there. It is further alleged 

that as the brother of the informant namely Sri Sushil Biswas intervened to stop 

the fighting then the accused persons also assaulted his brother with fist blows 

and rod on his back causing injury to him. Hence, the case. 

2. After receiving the ejahar, the Officer-in-charge, Laluk Police Station, 

registered a case being Laluk Police Station Case No. 32/2014 under section 

143/325/323 of the Indian Penal Code and got the investigation into the case 

commenced. The investigating officer, after completing the investigation, 

submitted charge-sheet under section 323/326/34 of the Indian Penal Code 

against accused persons Sri Ajay Biswas, Sri Prafulla Biswas and Sri Sankar 

Biswas to stand trial in the Court. 

3. It is pertinent to mention here that during the course of trial accused 

Sankar Biswas died on 02.03.2018 and as such after receiving police report along 

with the attested photocopy of death certificate of accused Sankar Biswas the 

instant case against him stands abated because of his death.     
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4.  On receipt of the charge-sheet, cognizance of the offence under section 

323/326/34 of the Indian Penal Code was taken as per section 190(1)(b), Cr.P.C. 

Necessary copies were furnished to the accused persons as per section 207, 

Cr.P.C. after their appearance before the Court. After considering the materials 

on record and hearing both the sides, charge under section 323/325 of the 

Indian Penal Code was framed in writing against the accused persons. The 

charge was read over and explained to the accused persons to which they 

pleaded not guilty and claimed to be tried. 

POINTS FOR DETERMINATION: 

5. The points which are required to be determined for a just decision of this 

case are as follows: 

(a) Whether the accused persons, at 10 PM on 28.02.2014, at village Garmur 

under Laluk Police Station, in furtherance of their common intention, voluntarily 

caused hurt to Sri Sushil Biswas and Sri Sudeb Biswas, and thereby committed an 

offence punishable under section 323/34 of the Indian Penal Code  ? 

(b) Whether the accused persons, at 10 PM on 28.02.2014, at village Garmur 

under Laluk Police Station, in furtherance of their common intention, voluntarily 

caused grievous hurt to Sri Madhab Biswas and Sri Pabitra Biswas, and thereby 

committed an offence punishable under section 325/34 of the Indian Penal 

Code? 

6.  During the trial, the prosecution examined as many as 9 (nine) witnesses, 

namely, Sri Rama Kanta Biswas (PW-1), Sri Pabitra Biswas (PW-2), Sri Madhab 

Biswas (PW-3), Sri Narayan Biswas (PW-4), Sri Subed Biswas (PW-5), Sri Ashwini 

Biswas (PW-6), Dr. Hem Chandra Medhi (PW-7), Sri Bipul Gogoi (PW-8) and Dr. 

Meghna Borgogoi (PW-9) and exhibited 6 (six) documents (Shown in the 

Annexure appended below). After the closure of the prosecution evidence the 

accused persons were examined under section 313, Cr.P.C. wherein they denied 

the incriminating materials put to them from the evidence of the witnesses and 

declined to adduce evidence in their defence. 
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7. I have heard the Argument of both sides and thereupon come to the 

following finding:  

DISCUSSION, DECISION AND REASONS THEREOF: 

8. At the very outset it is essential to have a brief resume of the version of 

the witnesses in order to marshal the evidence in right perspective in tandem 

with the points for discussion. But let me start with the evidence of the medical 

officers. 

9. PW-7 Dr. Hem Chandra Medhi, Medical Officer, has stated that on 

01.03.2014 he examined Sushil Biswas at Laluk PHC and found swelling of size 1” 

diameter below right knee joint. PW-7 further deposed that on that day he also 

examined Sudev Biswas and found swelling of the right eye which was caused by 

a round and hard object and the injury was simple. He exhibited Ext-3 injury 

certificate wherein Ext-3(1) is his signature. 

10. In his cross-examination. PW-7 has stated that he issued Ext-3 on 

15.03.2014. In Ext-3, it is not mentioned from where the facts mentioned therein 

were extracted and as to which patient was examined first and from what time to 

what time. In Ext-3, he did not mention regarding the 'type of weapon' and 'type 

of injury' separately against Sushil Biswas but mentioned together for both the 

patients. In Ext-3, he did not mention specifically that Sudev Biwas was patient 

no. (2). Against Serial number (2), he mentioned as 'Sri Swelling Eye'. In Ext-3, 

he did not mention the age of injury.  

11. PW-9 Dr. Meghna Borgogoi, another Medical Officer, has stated that  on 

01.03.2014 she examined one Madhab Biswas at Laluk Model Hospital and found 

an injury on head of size 7 cm x 4 cm x 3 cm. She further deposed that on that 

day she also examined one Pabitra Biswas and found that there was loss of tooth 

(incisor) and there was swelling of the cheek on both sides. She exhibited the 

injury certificate as Ext-6   wherein Ext-6(1) is her signature. 

12. In her cross-examination, PW-9 has stated that in Ext-6 she did not 

mention the medical history of the patients as to how they had sustained the 
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injuries.  In Ext-6, in mentioning about the injury of Madhab Biswas, she did not 

mention with what type of weapon the injury was caused on Madhab Biswas. 

She also did not mention about the nature of injury and age of injury of Madhab 

Biswas.PW-9 answering to the Court question has stated that to her opinion, the 

injury of Madhab Biswas was simple in nature.In her cross-examination, PW-9 

has further stated that the injury found on Madhab Biswas may also be caused 

by hitting with any hard substance. In mentioning the injury of Pabitra Biwas, 

she did not mention whether the loss of tooth was of upper jaw or lower jaw. 

The swelling of cheek may also be caused by hitting with some hard surface. She 

cannot say whether the loss of tooth was a fresh one or an old one. In Ext-6, the 

nature of injury and age of injury of Pabitra Biswas are also not mentioned.PW-9 

answering to the Court question has stated that swelling on the cheeks is simple 

injury and loss of tooth is grievous injury. 

13. In her cross-examination, PW-9 has further stated that the loss of tooth 

may also be caused by falling and hitting of the face on the ground and the same 

may also result in swelling of cheeks. She had mentioned the same time i.e. 

10:14 AM of the examination of the above-named patients. 

14. From the above discussion it has reflected that on 1.3.2014 at 12 O’clock 

in the midnight Sushil Biswas and Sudeb Biswas were examined at Laluk PHC and 

they had swelling injuries at knee joint and eye respectively.Similarly at 10:14 AM 

on 1.3.14 Madhab Biswas and Pabitra Biswas were examined at Laluk MPHC 

where Madhab had injuries in head and Pabitra had loss of incisor tooth and 

swelling in cheek. Let me now move forward with the discussion to find out the 

reason for which these injuries were sustained and in these endeavor let me take 

the evidence of the victims one by one. 

15. PW-2 Sri Pabitra Biswas, victim, has stated in evidence at 10 PM on 

28/2/2014 that he had gone to the house of Sankar Biswas to attend Kali Puja 

function on being invited but while he was sitting in the puja function accused 

Prafulla Biswas assaulted him with an iron pipe on his face, for which a tooth of 

his lower jaw was broken and another got loosened and thereupon, he became 
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unconscious and regained senses at the Laluk Hospital wherefrom he was sent to 

Chaboti Hospital. 

16. In his cross-examination, PW-2 has stated that the informant Rama Kanta 

is his father and that the accused persons also lodged a case against them with 

an allegation that they had assaulted Sankar Biswas, Debojit, Prafulla and others 

and completely damaged the bike of Ajay Biswas and committed theft of the 

battery of the bike. They had no previous enmity with Sankar Biswas. There was 

a marriage ceremony on the day of the occurrence. Sanjay Biswas, Chandu 

Biswas, Sushil Biswas and Madhab Biswas are his friends.     

17. PW-3 Sri Madhab Biswas, is another victim who as deposed that at the 

time of the occurrence he was sleeping in his house but upon hearing hue and 

cry in the house of Sankar Biswas he went there and saw Pabitra Biswas was 

lying there and when he tried to pick up Pabitra Biswas, accused Ajay Biswas 

assaulted him with an iron pipe in his head and as he turned backside one 

Bahadur Biswas kicked him. Thereafter, he became unconscious and regained his 

senses at Chaboti Hospital where he had undergone treatment for one week. 

18. In his cross-examination, PW-3 has deposed that he had no previous 

enmity with the accused persons. He has admitted to have not narrated the fact 

before the police as like as his deposition. On the day of the occurrence there 

was Kali Puja in the house of Sankar Biswas and accordingly he was invited in 

the Puja. He had gone to the house of Sunil Biswas on occasion of ‘bou-vhaat’ in 

connection with marriage ceremony. At the time of taking meal he along with 

Pabitra, Chandu, Sanjay and others were present. Many people attended the 

‘bou-vhaat’. The occurrence had taken place in the courtyard of Sankar Biswas. 

The Puja was celebrated in the courtyard of accused Sankar and many houses 

surrounds the house of Sankar like on the north house of Amar, on the south 

house of Binod, on the east house of Sunil and on the west house of Kartik are 

situated. The houses of the accused persons is at Bejibari. His house and the 

houses of other witnesses are situated at Gormur. There is little distance 

between these two villages and it is some 25 or 26 houses apart. Informant 
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Rama Kanta is his ‘peha’ (husband of father’s sister), Sushil, Sankar, Sudev are 

his ‘jeth’ (elder brother of father), Narayan is his ‘dada’ (elder brother).    

19. PW-5 Sri Sudeb Biswas is another victim in this case and he has averred 

that he had gone to the house of Sankar Biswas to attend Kali Puja function and 

at that Puja function an altercation took place between Madhab Biswas, Pabitra 

Biswas, on the one side, and Prafulla Biswas, Sanjay Biswas, Ajay Biswas, Sankar 

Biswas on the other side. After the altercation, Prafulla Biswas, Sanjay Biswas, 

Ajay Biswas and Sankar Biswas altogether assaulted Pabitra Biswas, Mabhab 

Biswas and Sushil Biswas with iron rod. Sanjay Biswas and Ajay Biswas assaulted 

Pabitra Biswas with iron rod on his head and Mabhab Biswas was assaulted 

together by the above-named four persons with iron rod. Mabhab Biswas and 

Pabitra Biswas sustained grievous injuries and they fell down there. Thereafter, 

108 vehicle came on being informed over phone and Madhab Biswas and Pabitra 

Biswas were brought to medical. The police visited the place of occurrence and 

seized the iron rod vide Ext-2 wherein he put his signature Ext-2(2).PW-5 

answering to the Court question has further stated that he had witnessed the 

whole occurrence. 

20. In his cross-examination, PW-5 has stated that accused Sanjay 

sustained cut injury on his head and he was also taken to hospital in 

108 vehicle. He expressed his knowledge about filing of case against Santosh 

Biwas, Pabitra Biswas, Chandu Biswas, Sushil Biswas, Ajit Biswas and Rama 

Kanta Biswas. He expressed his ignorance if Debojit sustained injury or not. He 

and accused Sankar Biswas are co-villagers. Santosh Biswas, Pabitra, Chandu, 

Sushil, Madhab, Rama Kanta and 20 others persons are also his co-villagers. 

Accused Ajay and Prafulla are of Bejibari Gaon. He had not seen the iron pipe in 

the Court on the date of his deposition i.e. 19.05.2016. The iron pipe will be 

about 1/1½ feet long. He cannot say the thickness of the said iron pipe. He put 

his signature Ext-2(2) in the seizure list Ext-2 in the police station. 

21. PW-1 Sri Rama Kanta Biswas, the informant, has stated in evidence that 

he along with his family had gone to the house of Sankar Biswas to attend Kali 

Puja function. In the house of Sankar Biswas an altercation took place between 
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his son Pabitra Biswas, son of Sunil Biswas namely Madhab Biswas on one side 

and the accused persons namely Ajay Biswas, Prafulla Biswas on the other side. 

Then both the accused persons Ajay Biswas and Prafulla Biswas assaulted Pabitra 

Biswas and Madhab Biswas with iron pipe and ‘lathi’ (stick) as a result a tooth 

from the lower gum of Pabitra Biswas had dislocated and head injuries caused to 

Madhab Biswas and it bled. He brought Pabitra Biswas and Madhab Biswas to 

Laluk Hospital and from there to Chaboti Hospital. On the following day of the 

occurrence, he lodged an ejahar (Ext-1) at Laluk Police Station. 

22. In his cross-examination, PW-1 has stated that the occurrence took place 

in the courtyard of accused Sankar Biswas. He clarified to have not mentioned in 

the ejahar as to which of the accused persons assaulted whom. He mentioned 

that the occurrence took place at 10:00 PM and also admitted that the wife of 

accused Sankar Biswas also lodged a case against him along with seven others 

and the said case is pending in this Court. He has further explained that on that 

day there was marriage ceremony in the house of Sunil and that near the house 

of accused Sankar Biswas, the houses of Binod, Amar and Kartik are situated.    

23. PW-4 Sri Narayan Biswas has stated that he had gone to the house of 

Sankar Biswas to attend Kali Puja function and was sitting at the place of Puja. 

While Puja function was going on accused persons Ajay Biswas and Prafulla 

Biswas came there and suddenly an altercation took place between Pabitra 

Biswas, Madhab Biswas on the one side and Ajay Biswas on the other side. 

Thereafter, Ajay Biswas assaulted Pabitra Biswas and Madhab Biswas with an 

iron rod. Madhab Biswas sustained injury on his head. Pabitra Biswas sustained 

injury on his cheek and there was bleeding from his mouth. On being informed 

by somebody, ambulance came from the hospital and at first he took Pabitra 

Biswas and Madhab Biswas to Laluk Hospital and from there to Chaboti Hospital. 

Police seized an iron rod from the place of occurrence vide Ext-2 wherein Ext-

2(1) is his signature. 

24. In his cross-examination, PW-4 has stated that in connection with the 

same occurrence, a cross case has been going in this Court and he is an accused 

in that case. On the day of occurrence, there was a Kali Puja function in the 



 G.R. 309/2014 
 
 9 

 

Page 9 of 15 
 

house of accused Sankar Biswas. On the same day, there was marriage reception 

in the house of Sunil Biswas. In the cross case there are six or seven accused 

persons. He is not an accused in that cross case. Accused Sankar Biswas is the 

maternal uncle of accused persons Ajay Biswas and Prafulla Biswas. He does not 

know regarding what mater altercation took place among Pabitra Biswas, 

Madhab Biswas and Ajay Biswas. He had brought Madhab Biswas and Pabitra 

Biswas to the hospital. He could not see the fighting because of the crowd 

of people.   

25. PW-6 Sri Ashwini Biswas has stated that his house is situated near the 

house of Sankar Biswas and from his house the house of Sankar Biswas is visible. 

On the day of occurrence, at about 10:00 PM, Sankar Biswas, Sontosh Biswas, 

Chandu Biswas, Sudeb Biswas, Pabitra Biswas, Sanjay Biswas etc. had visited the 

house of Sankar Biswas to attend Kali Puja function. On the road in front of his 

house a fighting had taken place between Prafulla Biswas, Ajay Biswas, Sankar 

Biswas, on the one side, and Mabhab Biswas, Santosh Biswas, Sudeb Biswas, 

Chandu Biswas, Sanjay Biswas, etc. on the other side. Hearing the sound of 

fighting, he came out from his house and saw that Ajay Biswas, Prafulla Biswas 

and their associates were assaulting Madhab Biswas, Chandu Biswas, Sontosh 

Biswas, Sudeb Biswas and Sanjay Biswas with iron pipe. Madhab Biswas 

sustained injury on his head, Sudeb Biswas sustained injury on his face and 

Sushil Biswas sustained injury on his leg. Rama Kanta and Sushil lodged an 

ejahar at the police station. The police took his signature in a piece of paper. Ext-

2 is the paper in which police took his signature wherein Ext-2(3) is his signature. 

26. In his cross-examination, PW-6 has stated that the occurrence took place 

in front of his house on PWD road. He cannot say for what reason the altercation 

took place. Ajay and Prafulla also sustained some injuries on their 

person. He had not seen Ajay and Prafulla while they were taken to hospital. 

Actually the fighting took place between two groups. On one group, apart from 

the three accused persons other persons were also there but he did not know 

their names. On the other group Santosh, Pabitra, Chandu, Sushil, Madhab, 

Sanjit and Rama Kanta were there. The occurrence took place in between 10:00 

to 10:30 PM. Although it was night but it was glowing because lights of houses 
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had been glowing. Kali Puja is always celebrated on the night of 'Mora Aukhi' and 

earthen lamp was being lit in front of each house. He has forgotten the reason 

for which he had put his signature Ext-2(3) in Ext-2 in the police station. He did 

not accompany the injured persons to the police station. After two days of the 

occurrence he had gone to Chaboti Hospital to see the injured persons. 

Immediately after the occurrence he did not accompany the injured persons to 

the police station and to the hospital. He cannot say in which date he had gone 

to the police station.       

27. PW-8 Sri Bipul Kr. Gogoi, the investigating officer, has deposed that 

during investigation he went to the place of occurrence and inspected the same 

and prepared a sketch-map of the same. He has further deposed that he seized 

an old iron pipe of about one foot nine inches long from the place of occurrence. 

PW-8 further stated that finding incriminating materials against Ajay Biswas, 

Prafulla Biswas and Sankar Biswas he went searching for them but could not find 

them. Later on, all of them surrendered at the police station after obtaining bail 

from the Court. After completion of the investigation, he submitted charge-sheet 

under section 323/326/34 of the Indian Penal Code against accused persons Ajay 

Biswas, Prafulla Biswas and Sankar Biswas. He exhibited the seizure list as Ext-2, 

the sketch map as Ext-4 and the charge-sheet as Ext-5. 

28. In his cross-examination, PW-8 has stated that though the case was 

registered under section inter alia 325 of the Indian Penal Code, he submitted 

charge-sheet inter alia under section 326 of the Indian Penal Code based on the 

medical report of Sri Pabitra Biswas wherein the injury found was loss of tooth. 

As per sketch map the place of occurrence was the house of Smti. Chintamoni 

Biswas, her courtyard and her Kali Mandir. Smti. Chintamoni Biswas is the wife of 

accused Sri Sankar Biswas. In sketch map, he had not mentioned the location of 

the house of injured persons Sushil Biswas, Pabitra Biswas, Sahadev Biswas and 

Madhab Biswas. He did not examine the persons shown at mark 'Gh', 'Gha' and 

'Unga' in sketch map as because he did not find them in their house. There is 

also a cross-case to the instant case wherein all the injured person of this case 

are the accused persons. The cross-case is G.R. 310/2014. The said cross-case 

was registered under section 143/447/323/427/379 of the Indian Penal Code. As 
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per the version of complainant Smti. Chintamoni Biswas, Sontosh Biswas, Pabitra 

Biswas, Chandi Biswas, Sushil Biswas, Madhab Biswas, Sanjit Biswas, Rama 

Kanta Biswas and many other people had attacked during Kali Puja function in 

the house of Smti. Chintamoni Biswas. I had seized the iron pipe on being 

produced by complainant Sri Rama Kanta Biswas at the place of occurrence. In 

Ext-2 seizure list there is no mention that the said old iron pipe was used to 

assault. On the night of occurrence, there was 'bou-bhaat' ceremony in a house 

near the place of occurrence. He had not sent Sontosh, Pabitra, Chandu, Sushil, 

Madhab, Sanjit and Rama Kanta for breathe analyzer examination. He had not 

seen the seized iron pipe in the Court on the date of his deposition i.e. 

28.02.2018. As per seizure list (Ext-2) the seized iron pipe was produced before 

him by Rama Kanta Biswas. There was no any blood stain mark on that iron pipe. 

In the seizure list (Ext-2), it is not mentioned that the said iron pipe was used in 

committing the offence.   

APPRECIATION OF EVIDENCE 

29. The evidence of PW-2 victim Pabitra Biswas shows that while sitting in 

the Kali Puja in the house of Sankar Biswas accused Prafulla Biswas had hit him 

with an iron pipe in his face for which a tooth of him got dislocated and another 

got loosened. PW-3 Madhab Biswas stated to have come to the place of the 

occurrence upon hearing hue and cry and saw PW-2 Pabitra lying in injured state 

but when he tried to lift him up at that time accused Ajay Biswas hit his head 

with an iron pipe and one Bahadur Biswas kicked him. PW-5 Sudeb Biswas, 

another victim and who is reportedly an eye-witness to the occurrence has stated 

that in the place where the Puja had been performed initially accused Prafulla 

Biswas, Ajay Biswas and one Sanjay Biswas had an altercation with victim 

Madhab Biswas and Pabitra Biswas and thereupon the accused persons assaulted 

Madhab, Pabitra and Sushil. But interestingly, despite he being examined by the 

doctor he did not utter a single word to the effect that he was being assaulted by 

the accused persons. 

30. As per the version of PW-3 Madhab Biswas he came to the place of the 

occurrence after PW-2 Pabitra Biswas was being assaulted and being found to be 
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lying on the ground, but PW-5 Sudeb Biswas saw the accused persons had been 

altercating with Madhab and Pabitra. PW-3 Madhab Biswas has stated to have 

been assaulted by another person named Bahadur Biswas but nobody had 

named this person Bahadur Biswas as assailant in this case. PW-4 Naryan Biswas 

who is the related brother of PW-3 Madhab Biswas and was present in the place 

of the occurrence, has also deposed that Madhab Biswas was present with 

Pabitra Biswas when the altercation took place with the accused persons. It 

means that the version of Madhab Biswas that he came upon hearing the hue 

and cry is doubtful. Moreover, if Pabitra Biswas was so injured that he had to loss 

his consciousness after being alleged assault, how could he stand up and started 

altercation with the accused persons. Thus there appears a drastic 

inconsistencies in the version of these three victims. Above all, there is another 

victim in this case namely Sushil Biswas but the prosecution has not examined 

him as being not cited as a witness by the I/O.  

31. The lone independent witness in this occurrence is PW-6 Aswini Biswas 

whose resident is adjacent to that of Sankar Biswas (i.e. place of the occurrence) 

and could see the house of Sankar Biswas from his house. According to him,on 

the road in front of his house an altercation took place between Prafulla, Ajoy 

and Sankar on the one side and Madhab, Santosh, Sudeb, Chandu and Sanjay 

etc., on the other. After hearing the hue and cry when he came out of the house, 

and saw accused Ajay and Prafulla had been assaulting Madhab, Chandu, 

Santosh, Sudeb and Sanjoy with an iron pipe. He has also stated that both Ajoy 

and Prafulla had sustained injuries in their person in the incident. He reaffirmed 

the fact that the incident of ‘mar-pit’ took place between two groups. 

32. On the one side, the evidence of PW-1 Rama Kanta Biswas (informant), 

PW-2 Pabitra Biswas (victim) PW-3 Madhab Biswas (victim) PW-4 Narayan Biswas 

and PW-5 Sudeb Biswas (victim) have stated that the occurrence took place in 

the house compound of Sankar Biswas but on the other hand lone independent 

witness PW-6 Aswini Biswas had given a new twist to the fact that the 

occurrence took place on the PWD Road in front of his house. PW-5 Sudeb 

Biswas did not aver the fact that he was being assaulted in any way by the 

accused persons. PW-3 Madhab Biswas has implanted the name of a mysterious 
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person Bahadur Biswas as his assailant whose name has not been adduced by 

any of the other witnesses.  

33. It is an admitted fact that over the same fact another counter-case is 

lodged by wife of Sankar Biswas against informant and victim of this case and 

that case has been tried as GR 310/2014 by this Court itself but in that case the 

time of occurrence was noted at 12.30 PM wherein it has alleged that Pabitra 

(victim in this case) along with 26 other persons assaulted one Debojit i.e. 

brother of accused Prafulla. Thus, on conjoint reading of the fact of both these 

cases, it has emerged that on the night of the occurrence two occurrences had 

taken place- one in the road in front of and another in the house compound of 

Sankar Biswas (abated accused). But from the prosecution evidence it has not 

been clear as to who started the assault and who defended it. Independent 

witness PW-6 Aswini Biswas has in fact stated that in the road there was a group 

fight between both the sides in which accused Prafulla Biswas and Ajay Biswas 

had also sustained injuries. The prosecution has failed to explain how the 

accused had sustained those injuries. Assertion of three victims are also found to 

be inconsistent given the fact that in the cross-case allegation is also against 

them that they had inflicted injuries on the brother of accused Prafulla.  

34. The Omega of the above discussion is that there is no denying the fact 

that there had been a group assault between accused persons and victims and in 

which members from both the groups had sustained injuries but the prosecution 

has failed to prove beyond all reasonable doubt the fact as to who had been the 

aggressor and who was the defender. So, in the absence of clear proof of the 

fact that the accused persons had been the aggressor in this case, I am of the 

irrefragable conclusion that the prosecution has failed to bring home the charge 

under section 323/325 IPC against the accused person. 

O R D E R 

35. In view of the above discussion, accused Sri Ajay Biswas and Sri Prafulla 

Biswas are acquitted of the charge under section 323/325 IPC and as such they 
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are set at liberty forthwith. The bail-bond of the accused persons shall remain in 

force for a further period of six months. 

36. The seized articles be destroyed in due course as per law. 

 37. The judgment is delivered and operative part of the same is pronounced 

in the open court on this 4th day of May, 2019.  

 

  

   (Shri Narayan Kuri) 
           Chief Judicial Magistrate, 
        Lakhimpur, North Lakhimpur 

 

Dictated and Corrected by me: 
 
 
 
  (Shri Narayan Kuri) 
 Chief Judicial Magistrate,                        
Lakhimpur, North Lakhimpur 
 
 
Transcribed and typed by me: 
Narayan Chetri, Stenographer 

 

 

 

 

 

 

 

 

…...... Contd. (Appendix) 
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A  P  P  E  N  D  I  X 

WITNESSES FROM THE PROSECUTION SIDE 

Sri Rama Kanta Biswas (PW-1) 

Sri Pabitra Biswas (PW-2) 

Sri Madhab Biswas (PW-3) 

Sri Narayan Biswas (PW-4) 

Sri Subed Biswas (PW-5) 

Sri Ashwini Biswas (PW-6) 

Dr. Hem Chandra Medhi (PW-7) 

Sri Bipul Gogoi (PW-8)  

Dr. Meghna Borgogoi (PW-9) 

 

PROSECUTION EXHIBIT 

Ejahar (Ext-1)  

Seizure list (Ext-2) 

Injury certificate (Ext-3) 

Sketch map (Ext-4) 

Charge-sheet (Ext-5) 

Medical report (Ext-6) 

 

WITNESSES FROM THE DEFENCE SIDE 

Nil 

DEFENCE EXHIBIT 

Nil  

 

 
    (Shri Narayan Kuri) 

           Chief Judicial Magistrate, 
        Lakhimpur, North Lakhimpur 

 

 


