
G.R. 440/2014

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur, Assam

G.R. 440/2014
U/s 326 IPC

           State of Assam
        -Vs-

Md. Mustafa Ali
S/O: Late Ilahi Ali
R/O: Pub Chandmari, Ward No. 14
P/S: North Lakhimpur
District: Lakhimpur, Assam   

    .……..Accused  person 

                                   

Date of framing charge : 25.08.2014

Date of recording evidence of PWs : 18.12.2015, 31.08.2016,

                                                                           20.12.2016,04.02.2017,

                                                                           06.05.2019

Date of recording evidence of CWs : 28.04.2017, 20.11.2017

Date of recording of statement u/s 313, Cr.P.C: 15.05.2019

Date of argument : 15.05.2019

Date of judgment : 15.05.2019

Advocates appeared in the case:-

Mr. Prasanta Dutta, Addl. P.P., for the State

Mr. Prasanta Buragohian, Advocate, for the accused person

J  U  D  G  M  E  N  T

1. The brief of the prosecution case is that on 22.03.2014 one Md.

Habibur Rahman lodged an FIR with the In-charge of the Khelmati Town

Outpost under North Lakhimpur Police Station alleging that at about

10:15  AM  on  22.03.2014  accused  Md.  Mustafa  Ali,  due  to  some

domestic matter, gave axe blows to his wife Musstt. Surjahan Begum
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causing grievous injuries on different parts of her body. At that time,

the accused also caused grievous injuries on the person of one Md.

Rahman Ali when he approached to save Musstt. Surjahan Begum from

the clutches of the accused. Hence this case.

2. The In-charge of the Khelmati Town Police Outpost, on receipt of

the ejahar, effected a G.D. Entry vide Khelmati T.O.P G.D. Entry No. 378

dated  2203.2014 and forwarded the  ejahar  to  the Officer-in-charge,

North Lakhimpur Police Station to register a case under proper section

of  law.  After  receiving  the  ejahar,  the  Officer-in-charge,  North

Lakhimpur  Police  Station,  registered  a  case  being  North  Lakhimpur

Police Station Case No. 228/2014 u/s 326 IPC and got the investigation

into the case commenced. The investigating officer, after completing

the investigation, submitted charge-sheet u/s 326 IPC against accused

person Md. Mustafa Ali to stand trial in the Court. 

3. On receipt of the charge-sheet,  cognizance of  the offence u/s

326 IPC was taken as per section 190(1)(b), Cr.P.C. Necessary copies

were furnished to the accused person as per section 207 Cr.P.C. after

his appearance before the Court.  After considering the materials on

record and hearing both the sides, charges u/s 326 IPC was framed in

writing  against  the accused person.  The  charge  was  read  over  and

explained to the accused person to which he pleaded not guilty and

claimed to be tried. 

POINT FOR DETERMINATION:

4. The point which is required to be determined for a just decision

of this case is as follows:

(i) Whether the accused person, at about 10:15 AM, on 22.03.2014,

at  Pub-Chandmari,  under  North  Lakhimpur Police  Station,  voluntarily

caused  grievous  hurt  to  his  wife  Musstt.  Surjahan  Ali  and  one  Md.

Rahman Ali by means of an axe which is a sharp cutting weapon, and

thereby committed an offence punishable u/s 326, IPC ?
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5. During the trial, the prosecution altogether examined 7 (seven)

witnesses and 2 (two) Court witnesses, namely, Md. Habibur Rahman

(PW-1), Musstt. Amirjan Begum (PW-2), Md. Jakir Hussain (PW-3), Smti.

Mamoni Turi (PW-4), Musstt. Anjuma Begum (PW-5), Dr. Jotindra Nath

Medak (PW-6), Dr. Bijoy Doley (PW-7), Musstt. Surjahan Begum (CW-1)

and Md. Abdul Rohman alias Rohman Ali (CW-2) and exhibited 5 (five)

documents (Shown in the Annexure appended below). Since the I/O has

already  expired  so  the  prosecution  evidence  was  closed  without

examining the I/O. After the closure of the prosecution evidence the

accused person was examined under section 313, Cr.P.C. wherein he

denied the incriminating materials put to him from the evidence of the

witnesses and declined to adduce evidence in defence.

DISCUSSION, DECISION AND REASONS THEREOF: 

6. At the very outset it is essential to have a brief resume of the

version  of  the  witnesses  in  order  to  marshal  the  evidence  in  right

perspective in tandem with the point for discussion. But let me begin

with the evidence of the medical officers who examined the victims.

7. PW-6 Dr. Jotindra Nath Medak, Medical Officer, has stated that on

22.03.2014  he  was  working  as  Sub-Divisional  Medical  and  Health

Officer at  North  Lakhimpur Police  Station and on that  day at  about

10:35 AM, two persons namely, Md. Abdul Rahman and Mustt. Surjahan

Begum appeared  before  him  for  their  medical  examination  and  on

examination, he found the following injuries:-

(1) Sri Abdul Rahman : A sharp cut injury on left size of lower part of

neck, size 2” x 1/4” x 1/4”. The injury was simple in nature, caused by

sharp cutting weapon and the age of injury was 'fresh'.  Ext-3 is the

injury certificate wherein Ext-3(1) is his signature with seal.

(2) Smti. Surjahan Begum :There was a history of assault of 9 (nine)

months pregnancy. (i)Abrasion of right breast lateral aspect, size 2” x

1/5”,  (ii)Bruise  on  right  breast  medial  aspect,  size  3”  x  1/2”,

(iii)Abrasion on left arm lateral aspect, size 3” x 1/5”, (iv)Bruise on back
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left side, size 3” x 1/4”, (v)Abrasion on right side of loin, size 3” x 1/4”,

(vi)Abrasion  of  right  flank,  size  2”  x  1/5”,  (vii)Abrasion  over

hypocrondrium, size 1” x 1/5”, (viii)Cut injury on left side of occipital

region,  size  1”  x  ½”  x  bone  deep,  (ix)  Cut  injury  on  right  side  of

forehead, size 2” x 1/2” x bone deep, (x) Multiple cut injury over right

side of back, size 1” x 1/4” x 1/4” to 1/2” x 1/4” x 1/4”. Injury no. (I) to

(ix) are simple in nature and injury no. (x) is grievous in nature. All the

injuries were caused by sharp cutting weapon and were 'fresh'.  The

patient was admitted in Female Surgical  Ward (FSW) on 22.03.2014

and was referred to O & G Department. X-Ray chest was done and it

was found there is fracture of 7th and 8th ribs on right sides. Ext-4 is the

injury certificate wherein, Ext-4(1) is his signature with seal.

8. PW-7 Dr. Bijoy Doley, another Medical Officer, has stated that on

23.05.2014 he was posted at NLCH as M&HO and on that day at 10 AM

he examined one Mrs. Surjahan Begum who was admitted in NLCH in

family  planning  ward.  The  patient  was  already  been  examined  by

Surgeon Dr. J.N. Medok. The patient was pregnant at that time and was

32 weeks gestation and on that day she delivered a still  born make

baby weighting 2.5 Kg. The patient was having multiple injuries and

since he is a Gynecologist as such the patient was referred to me. Ext-5

is  the  medical  report  in  which  Ext-5(1)  is  his  signature.  When  the

patient was examined by him she was already under labour pain and

thereafter the baby was delivered. In  her cross-examination,  he has

stated that he did not examine the injuries of the patient and he only

looked the patient after the delivery of the baby.

9. The evidence of the Medical Officers reveals that 22.03.2014 at

10.35 AM both Sri Abdul Rahman and Smti. Surjahan Begum had fresh

injuries in their person caused by sharp cutting object. Let’s now move

forward with the discussion as to how they received those injuries.

10. PW-1 Md. Habibur Rahman,  informant,  has stated that on the

day of occurrence he had gone for his hajira work near the house of

Haidar Ali  and he saw that some persons were running towards the
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house of accused and seeing that he also went there and saw that

many people had assembled there. The wife of the accused namely

Surjahan Begum was lying in injured condition. From the assembled

people he came to know that the accused had assaulted his wife and

kept her lying there in injured condition. He informed his wife Musstt.

Amirjan Begum, who is the sister of the victim, about the occurrence

and she came to the place of occurrence. Thereafter, police visited the

place of occurrence and sent the injured to the hospital for her medical

examination. He lodged the ejahar vide Ext-1 wherein Ext-1(1) is his

signature. Police seized a 'dao' vide Ext-2 and he put his signature [Ext-

2(1)]  in  the seizure list.  He saw injury on the forehead of  Surjahan

Begum. Abdur Rahman had also sustained injury on his shoulder when

he resisted the accused at the time of assaulting Surjahan Begum. In

his cross-examination, he has stated that he had not seen the accused

assaulting Surjahan Begum. The seizure list (Ext-2) was not read over

to him.  

11. PW-2 Musstt. Amirjan Begum, sister of the victim, has stated that

at the time of occurrence while working in her house, she received a

phone call  from her husband informing that her sister Surjahan was

assaulted  by  the  accused  and  as  such  she  went  to  the  place  of

occurrence  i.e.  the  house  of  Surjahan  and  saw  that  Surjahan  had

sustained cut injuries over her forehead, hand, back and stomach. At

the time while she was at the place of occurrence the accused armed

with an axe tried to assault Surjahan but she along with one Safiqul

resisted the accused and kept him tied in an electric post. From the

people assembled at the place of occurrence she came to know that

the accused had assaulted Surjahan. Thereafter, Surjahan was taken to

doctor  for her medical  treatment.  In  her cross-examination,  she has

stated that she had not seen the accused cutting Surjahan.  

12. PW-3 Md. Jakir Hussain has stated that one day he was coming

from his  house  to  town  by  riding  his  bike  and  a  saw gathering  of

villagers in the courtyard of the accused. He also saw accused moving

here and there on the road and raising hullah. He came to know from
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the villagers  that  the accused had quarreled with his  wife  Surjahan

Begum. He with the help of 2/3 others caught hold of the accused. In

the mean time, police also came there and took away the accused. In

his  cross-examination,  he  has  stated  that  he  had  not  seen  the

occurrence.

13. PW-4 Smti. Mamoni Turi has stated that at the time of occurrence

she was working in her house and heard hue and cry from the house of

accused. When there was too much hullah in the house of accused she

went there and saw that people had gathered there. She came to know

that  a quarrel  took place between the accused and his  wife.  In  his

cross-examination,  she has stated that   she could not  say for  what

reason the quarrel had taken place between the husband and the wife

and at present both of them are living together.

14. PW-5 Musstt. Anjuma Begum has stated that at that the time of

occurrence  she was taking bath in her  bathroom.  Thereafter,  police

arrived and she came to know that that an occurrence of 'maar-pit'

took place in the house of accused. 

15. CW-1  Musstt.  Surjahan  Begum,  victim,  has  stated  that  her

husband i.e. the accused had borrowed money from others and those

borrowers used to come to their house asking for their dues from her

husband. On that matter, she had altercated with her husband asking

him as to why he had to borrow money from others when he had not

the capability to return the same. Her husband wanted to sell their land

for clearing the loan but she objected to it. The altercation between her

husband and herself  was  followed by a  rough and tumble between

them. Her husband pushed her and she also pushed him. During the

rough and tumble, she fell down outside the door of the house. Stone

chips of bigger size were lying outside their house which they brought

for  construction  of  their  house.  She  fell  on  those  stone  chips  and

sustained injuries on her body. She sustained injuries on her forehead

and upper arm (old injury marks on the forehead and upper arm are

visible) and became senseless. The neighbouring people took her to
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the hospital by calling an ambulance. Her sister's husband went to the

police station and lodged an ejahar. In her cross-examination, she has

stated that she had sustained injuries by falling down. She has been

living with her husband since after she had gotten him released on bail

from jail. She and her husband are living peacefully together and as

such she does not have any grievance against her husband.   

16. CW-2 Md. Abdul Rohman @ Rohman Ali, neighbour of both the

sides,  has stated that on the day of occurrence there was maar-pit

(physical fighting) between the accused and his wife Surjahan Begum

inside their house. Both of them came out from their house by fighting

with each other. Thereafter, the accused was assaulting his wife with

'jeura'  post.  He  intervened  and  tried  to  stop  the  accused  from

assaulting his wife. The accused pushed him and he got injured on his

neck and blood started coming out. The police sent Surjahan Begum

and  him  for  medical  examination  and  treatment.  In  his  cross-

examination, he has stated that he does not know why there was a

fighting between the accused and his wife. He had not seen the 'jeura'

post in the Court on the date of his deposition. The accused did not

beat him but he fell down because of a push and he sustained injury on

his neck because of falling. 

APPRECIATION OF EVIDENCE

17. CW1 Musstt. Surjahan Begum and CW-2 Md. Abdul Rohman @

Rohman Ali are the vital witness of this case, not only because of the

fact that both of them were victim in this case but also the fact that

they are eye-witness to this occurrence. Victim Surjahan is the wife of

accused and victim Md. Abdul Rahman alias Romhan Ali is the neighbor

of accused. From their evidence it has become perspicuous that at the

time of the occurrence there was indeed a quarrel took place between

accused Mustafa Ali and his wife Surjahan Begum. But CW-1 Surjahan

Begum has averred to have an altercation over selling of land by her

husband accused Mustafa Ali  at the time of the occurrence and the

altercation  graduated  into  a  pushing  and  pulling  between  them  in
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which both of the them pushed each other, and for that matter she fell

down  on  the  stone  chips  stored  for  the  purpose  of  construction  of

house and sustained those injuries.

18. Another  victim CW-2 Md.  Abdul  Rahman has averred  to  have

intervened in the quarrel between CW-1 Surjahan Begum and accused

Mustafa Ali and tried to stop the accused from assaulting his wife and

in the pushing and shoving, he got the injuries in his neck. He clarified

in his cross-examination that the accused did not beat him but he fell

down because of a push and he sustained injury on his neck because of

falling. 

19. Thus,  both  the  victims  have  narrated  a  fact  in  which  it  has

established that victim Surjahan Begum sustained the injuries because

of  falling  over  stone  chips  and victim Abdul  Rahman  sustained  the

injury when he get a push in the rough and tumbling between victim

Surjahan  Begum  and  accused  Mustafa  Ali.  In  other  words,  it  has

established in evidence that there was no voluntariness on the part of

the accused in causing injury to both the victims. 

20. PW-1 Md. Habibur Rahman, informant, has stated in his cross-

examination to have not seen the accused assaulting Surjahan Begum

although he came to the place of the occurrence after seeing gathering

of people out there. PW-2  Musstt.  Amirjan  Begum,  sister  of  the

victim Surjahan Begum in her cross-examination, has stated to have

not seen the accused cutting Surjahan.  PW-3 Md. Jakir Hussain in his

cross-examination, has stated to have not seen the occurrence. PW-4

Smti.  Mamoni  Turi  after  coming to the place  of  the occurrence  had

come to know only of a quarrel had taken place between the accused

and his wife. So, PW-1,2,3 and 4 could not give any unimpeachable

evidence by which the account  of  CW-1 Surjahan Begum and CW-2

Abdul Rahman @ Rahman Ali could be negated. They have not seen

the  occurrence  and  as  such  the  persons  i.e.  victims  are  the  only

reliable source who could explain how they sustained the injuries, but

both the victims have negated the claim that it was accused by whose
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voluntary action that they had sustained those injuries. Pithily put, the

prosecution has failed to bring home the charge under section 326 of

the Indian Penal Code against the accused persons.

O R D E R

21. In view of the above discussion, I have no hesitation in holding

that the prosecution has failed to bring home the charge u/s 326 of the

Indian Penal Code against the accused Md. Mustafa Ali and as such he

is set at liberty forthwith.  The bail-bond of the accused person shall

remain in force for another six months.

22. Seized articles be destroyed in due course as per law. 

23. The judgment  is  delivered  and operative part  of  the same is

pronounced in the open court on this 15th day of May, 2019.

                                                                          

                                                                         (Shri Narayan Kuri)
                   Chief Judicial Magistrate,

                                     Lakhimpur, North Lakhimpur

Dictated and Corrected by me:

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

   Contd. ………. (Appendix)
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Md. Habibur Rahman (PW-1)

Musstt. Amirjan Begum (PW-2)

Md. Jakir Hussain (PW-3)

Smti. Mamoni Turi (PW-4)

Musstt. Anjuma Begum (PW-5)

Dr. Jotindra Nath Medak (PW-6) 

Dr. Bijoy Doley (PW-7)

COURT WITNESSES

Musstt. Surjahan Begum (CW-1) 

Md. Abdul Rohman alias Rohman Ali (CW-2) 

PROSECUTION EXHIBIT

Ejahar (Ext-1) 

Seizure list (Ext-2)

Injury Certificates (Ext-3, Ext-4 and Ext-5)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil 

                                         
                                                                  (Shri Narayan Kuri)

                   Chief Judicial Magistrate,
                                     Lakhimpur, North Lakhimpur

                   Transcribed and typed by me:
Narayan Chetri, Stenographer          
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