
G.R. 1121/2013

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam

G.R. 1121/2013
Under section 447/342/323/34 of the Indian Penal Code

State of Assam
      -Vs-
1. Sri Krishna Das
S/O: Late Hema Das 
R/O: Navapur Naharoni
P/S: Narayanpur
District: Lakhimpur, Assam

2. Sri Balubhadra Das
S/O: Late Hema Das 
R/O: Navapur Naharoni
P/S: Narayanpur
District: Lakhimpur, Assam

3. Smti. Phuleswari Das
S/O: Late Suren Das 
R/O: Navapur Naharoni
P/S: Narayanpur
District: Lakhimpur, Assam

                                            ………Accused persons

Date of offence explanation : 08.10.2013

Dates of recording evidence of PWs : 21.11.2013, 12.12.2013, 

                                                           30.08.2017, 14.11.2017, 

  20.07.2019

Date of examination u/s 313, Cr.P.C. : 13.08.2019

Date of Argument : 22.10.2019

Date of judgment : 06.11.2019

Advocates appeared in the case:-

Mr. Prasanta Dutta, Addl. P.P., for the State

Mrs. Mitali Doley, Advocate, for the accused persons
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J  U  D  G  M  E  N  T

1. The  factual  matrix  of  the  prosecution  is  that  on  21.07.2013

informant  Sri  Jiban  Das  lodged  an  FIR  with  the  Officer-in-charge  of

Narayanpur Police Station alleging that at about 5:20 PM on 20.07.2013

while  he  was  plucking  paddy  seedlings  in  his  paddy  field,  accused

persons Sri  Balubhadra Das, Sri  Krishna Das, Smti. Jamini  Das, Smti.

Rupamoni Das, Smti.  Bijumoni Das and Smti.  Phuleswari  Das,  armed

with  'dao'  and  'lathi',  came  nearer  to  him  and  surrounded  him  for

nothing and with an intent to kill him, tied his neck with a 'gamusha'

(Towel)  and  thereafter,  dragged  him to  their  cowshed  and  tied  him

there  with  a  rope  and assaulted  him by  slapping and fist  blows.  At

about 6:30 PM, the Secretary of Village Defence Party came there and

rescued  him from the  clutches  of  the  accused  persons.  Due  to  the

assault of the accused persons he sustained grievous injuries all over

his  body  and  as  such  he  was  sent  to  Dhalpur  Hospital  by  108

ambulance for his medical treatment and even at the time of filing of

the ejahar he was undergoing treatment in the hospital.  Hence, the

case. 

2. On receipt of the ejahar, the Officer-in-charge of the Narayanpur

Police  Station  registered  a  case  vide  Narayanpur  P.S.  Case  No.

112/2013, under section 447/342/325/34 of the Indian Penal Code and

got  the  investigation  into  the  case  commenced.  The  investigating

officer,  after  completing  the  investigation,  submitted  charge-sheet

under section 447/342/323/34 of the Indian Penal Code against accused

persons Sri Krishna Das, Sri Balubhadra Das and Smti. Phuleswari Das

to stand trial in the Court. The FIR named accused persons, namely,

Smti. Jamini Das, Smti. Rupamoni Das and Smti. Bijumoni Das were not

sent up for trial.

3. On receipt of the charge-sheet, cognizance of the offence under

section  447/342/323/34  of  the  Indian  Penal  Code  was  taken  as  per

section  190(1)(b),  Cr.P.C.  The  accused  persons  entered  their

appearance before the Court after receiving the summons. Copies were
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furnished to the accused persons as per provision contained in section

207  of  the  Cr.P.C.  The  particulars  of  offence  under  section

447/342/323/34 of the Indian Penal  Code when being read over and

explained the accused persons they pleaded not guilty and claimed to

be tried.

POINTS FOR DETERMINATION:

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(a)  Whether  accused  persons,  at  about  5:20  PM,  on  20.07.2013,  at

village No. 2 Bornaharani (Navapur) under Narayanpur Police Station, in

furtherance of their common intention, committed criminal trespass by

entering into the paddy field of informant Sri Jiban Das with intent to

commit  an  offence,  and  thereby  committed  an  offence  punishable

under section 447/34 of the Indian Penal Code?

(b)  Whether  accused  persons,  at  about  5:20  PM,  on  20.07.2013,  at

village No. 2 Bornaharani (Navapur) under Narayanpur Police Station, in

furtherance of their common intention, wrongfully confined informant

Sri Jiban Das in their cowshed by tying him with a rope, and thereby

committed an offence punishable under section 342/34 of the Indian

Penal Code?

(c)  Whether  accused  persons,  at  about  5:20  PM,  on  20.07.2013,  at

village No. 2 Bornaharani (Navapur) under Narayanpur Police Station, in

furtherance of their common intention,  voluntarily caused hurt to Sri

Jiban Das, and thereby committed an offence punishable under section

323/34 of the Indian Penal Code?

5. During the trial  the Prosecution  side could  examine 7 (seven)

witnesses, namely,Sri Jiban Das (PW-1), Sri Sarbeswar Baruah (PW-2),

Sri Jogeswar Saikia (PW-3), Sri Kulai Das (PW-4), Sri Bhaben Deka (PW-

5),  Sri  Bhadrewar Das (PW-6) and Sri  Siba Prasad Bonia (PW-7).  The

prosecution  has  also  exhibited  5  (five)  documents  (Shown  in  the

Page 3 of 12



4

G.R. 1121/2013

Annexure  appended  below).  The  defence  has  cross-examined

prosecution  witnesses  and  thereafter  all  the  incriminating  materials

surfaced in the evidence of the prosecution witnesses against accused

persons  was  put  to  their  explanation  under  section 313,  Cr.P.C.  The

defence plea was in completed denial. The defence side has declined to

adduce evidence.

6. I  have heard  the  vociferous  final  argument of  both sides  and

thereupon come to the following finding:

DISCUSSION, DECISION AND REASONS THEREOF:

7. A common thread of facts are intertwined in all the three points

for determination as such these points are taken together for discussion

for convenience.

8. PW-1 Sri Jiban Das, informant-cum-victim, has stated that on the

day of occurrence he was plucking paddy seedlings from his land where

accused Balubhadra Das came with an axe and accused Krishna Das

with  a  long  'dao'.  Accused  Balubhadra  Das  altercated  with  him  by

uttering slang words to him and having seen that he was not following

their (accused) advice, Baubhadra threw sand on his eyes. As he stood

up, accused Balubhadra Das took out the “Gamusha” from his head and

wrapped it  around  his  neck  and thereupon pulled it  as  a  result  the

'gamusha' got torn off. Thereafter, Balubhadra Das got hold of his chest

and slapped him twice. He has further stated that then Krishna Das and

Bhalubhadra  Das  tied  his  hands  with  the  rope  brought  by  accused

Phuleswari  and three other women and dragged him from there and

tied him in their cowshed and gave two slaps to him. In the evening

time the VDP personnel came and recovered him and brought him to

Dhalpur Hospital in 108 ambulance. After coming from the hospital he

lodged the ejahar at the Narayanpur Police Station. Ext-1 is the ejahar

wherein Ext-1(1) is his signature. 

9. In cross-examination, PW-1 Jibon Das has stated that there was a

dispute between him and the accused persons  regarding the plot of

land where he was plucking the seedlings of the paddy. The accused
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persons had constructed a path in the middle of his paddy field in order

to go to their paddy field. He lodged the ejahar at the police station on

the following day of the occurrence but he admittedly not mentioned in

the ejahar the cause of delay in lodging the ejahar. According to him,

occurrence was witnessed by Bhadreswar Das, Bhagwan Das and Kulai

Das. Witness Bhadreswar Das told the accused persons not to assault

him but to tie him.  

10. PW-2 Sri Sarbeswar Baruah, Secretary of Village Defence Party,

has stated that on the day of occurrence an altercation and fighting

took  place  between  the  informant  and  the  accused  persons  in

connection with the cutting of Government path. He found informant

Jiban Das tied in the house of accused Balubhadra Das and as such he

untied hands of Jiban Das. Police seized the rope. Ext-2 is the seizure

list wherein Ext-2(1) is his signature. In his cross-examination, he has

stated that informant Jiban Das had cut the Government Path. He found

the  informant  kept  in  tied  condition  near  the  house  of  the  accused

persons but he did not see any fighting or physical assault. When he

reached the place of the occurrence many people had assembled there.

He does not know who tied the informant with a rope. He does not know

if the informant was kept tied with a rope by the villagers. 

11. PW-3 Sri  Jogeswar Saikia,  Nayak  of  Village Defence Party,  has

stated that on the day of occurrence he and Sarbeswar Baruah saw

informant  Jiban  Das  was  kept  tied  in  the  cowshed  of  accused

Balubhadra Das and as such they untied the hands of the informant. In

his cross-examination, he has stated that on the day of occurrence the

informant had cut the Governmental path by which the people used to

ingress and egress. He had not seen any fighting or altercation between

the informant and the accused persons. Many people assembled at the

place  of  the  occurrence.  He  does  not  know  whether  the  accused

persons or the villagers had tied the informant.   

12. PW-4 Sri Kulai Das, an independent witness, has stated that he

came to know from the villagers that a fighting took place between the

informant and the accused persons and the informant was taken by 108

ambulance to the hospital. In his cross-examination, he has stated that
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he had not seen the occurrence. He clarified to have not heard where

and how the informant got hurt. Later on, he heard that the informant

cut the path of the accused persons and on arrival of the police he had

seen the cut portion of the path as shown by the villagers.  

13. PW-5 Sri Bhaben Deka, an independent witness, has stated that

he heard from the boys of the village that a fighting had taken place

between the informant and the accused persons. He has further stated

that there was a path in between the land of the accused persons and

the  informant  but  the  informant  cut  the  said  path  and  in  that

connection  a  fighting  took  place  between  the  informant  and  the

accused persons. The police visited the place of occurrence and took

his signature in a piece of paper. Ext-2 is the seizure list wherein Ext-

2(2)  is  his  signature.  In  his  cross-examination,  he  has  stated  that

neither he had seen the occurrence nor he know anything about it. The

police took his signature on a blank paper. 

14. PW-6 Sri  Bhadreswar  Das,  an independent witness,  has stated

that  his  wife  Bogidoi  Das  told  him  that  the  informant  had  cut  the

ingress  and  egress  path  of  the  accused  persons  and  as  a  result  a

fighting took place between the informant and the accused persons. In

her cross-examination, she has denied the suggestion put to her by the

learned Defence Counsel. 

15. PW-7 Sri Siba Prasad Bonia has stated that during the course of

investigation, he proceeded to the place of the occurrence,  recorded

the statement of informant Jiban Das at the place of the occurrence,

inspected the place of the occurrence and prepared a sketch map of the

place of the occurrence, examined witnesses found at and around the

place of  the occurrence,  sent  the injured to hospital  for  his  medical

examination, seized a plastic rope from the place of the occurrence as

shown by  the  witnesses,  arrested  the  accused  persons  and allowed

them to go on bail, collected the medical report of the injured and on

completion of preliminary investigation submitted the case diary to the

then  Officer-in-Charge  of  Narayanpur  Police  Station.  Thereafter,  SI

Nabajit  Das  Baghari  submitted  charge-sheet  against  the  accused

persons under section 447/342/323/34 of the Indian Penal Code. Ext-2
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is  the  seizure  list,  Ext-3  is  the  sketch  map  of  the  place  of  the

occurrence, Ext-4 is the charge-sheet and Ext-5 is the medical report of

the victim.

APPRECIATION OF EVIDENCE

16. The  discussion  of  the  evidence  reveals  the  following  fact.

Informant-cum-victim Jiban Das has asserted that at about 5.30 PM on

the day of the occurrence when he was plucking paddy seedling in his

field, the accused Balabhadra Das and Krishna Das armed with an axe

and a long dao respectively had come there and accused Balabhadra

Das picked up an altercation with him and abused him with filthy words

and thereupon, threw sand in the eyes of informant, tied his neck with a

“Gamusa”  and  slapped  him.  Accused  Phuleswari  and  three  other

women brought a rope with which informant Jibon Das was tied and

dragged him towards their home where he was kept tied in the cow-

shed of accused persons wherefrom he was released by Village Defence

Party. According to him the occurrence was witnessed by Bhadreswar

Das, Bhagawan Das and Kulai Das.

17. According to PW-6 Sri Bhadreswar Das, he heard from his wife

Bogidoi Das that the informant had cut the ingress and egress path of

the accused persons and as a result a fighting took place between the

informant and the accused persons. According to PW-4 Sri Kulai Das, he

came to know from the villagers that a fight took place between the

informant and the accused persons and the informant was taken by 108

ambulance to the hospital. He clarified to have heard that the informant

cut the path of the accused persons and on arrival of the police he had

seen the cut portion of the path as shown by the villagers. Thus, PW-6

Bhadreswar Das and PW-4 Kulai Das are found to be indirect witnesses,

but has confirmed the fact that due to cutting of a path of accused

persons that a fight took place between both the sides.

18. In the assertion of  victim PW-1 Jiban Das,  he was rescued by

Village  Defence  Party  from the  house  of  accused  persons.  PW-2  Sri

Sarbeswar Baruah, Secretary of Village Defence Party, has confirmed

the  fact  that  he  found  victim  Jiban  Das  in  the  house  of  accused
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Balubhadra Das in  tied condition  and rescued him.  But  he  has  also

confirmed the fact that informant Jibon Das had cut a Government path

for which an altercation and fighting took place between the informant

and  the  accused  persons  and  consequent  whereupon  accused  was

being tied in the house of accused Balubhadra Das. He, however, did

not see any fighting or physical assault meted out to victim and was not

sure as to who had tied the victim in the house of accused. PW-3 Sri

Jogeswar Saikia, Nayak of Village Defence Party, saw informant Jiban

Das was kept tied in the cowshed of accused Balubhadra Das and as

such he and PW-2 Sarbeswar Baruah untied the hands of the informant.

He too has stated that on the day of occurrence the informant had cut

the Governmental path by which the people used to ingress and egress.

He had not seen any fighting or altercation between the informant and

the accused persons. He too was not sure as to who had tied victim

Jibon Das. PW-5 Sri Bhaben Deka, has heard the above facts from the

boys of the village.

19. Thus, it has been impeccably established that on the day of the

occurrence informant Jibon Das had cut a government path used by the

accused  persons  for  ingress  and egress  and consequent  whereupon

accused persons had tied him and kept him in the cow-shed of accused

Balubhadra.  PW-2 to 5 could not say as to who had tied the victim in

the  house  of  accused  Balubhadra  Das,  but  according  to  PW-1

Balubhadra Das, it was accused Balubhadra Das and Krishna Das who

had  initially  tried  to  wrap  a  “Gamosa”  (towel)  around  the  neck  of

informant but the same got torn thereupon, accused Phuleswari  had

provided  a  rope  to  accused  Balubhadra  and  Krishna  Das  who  had

thereupon tied him and took him to their house. Since PW-2 Sarbeswar

Baruah  and  PW-3  Jogeswar  Saikia  had  rescued  the  victim  from  the

house  of  accused  Balubhadra  Das  as  such  it  lent  support  to  the

assertion of victim Jibon Das that it was the accused persons who had

tied him. Moreover, since victim has been recovered from the house of

accused persons as such it was within the knowledge of the accused

persons as to  under what circumstances  that the victim was tied in

their house and the burden lies upon them under section 106 of the
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Indian  Evidence  Act,  1872  but  the  accused  persons  have  failed  to

discharge  this  burden.  So,  I  am  of  the  conclusive  opinion  that  the

prosecution  has  able  to  establish  that  the  accused  persons  in

furtherance of their common intention had wrongfully confined victim

Jibon Das in their house and thereby, the guilt of the accused persons

under section 342 of the IPC stands proved.

20. Now coming to the question if accused persons had caused hurt

to  victim  Jibon  Das.  Except  victim  Jibon  Das,  none  of  the  other

prosecution  witnesses  had seen  the  accused  persons  assaulting  the

victim, but they have heard of a fight between accused persons and

victim Jibon Das. Ext.2 Medical Report points out mild tenderness near

left ear and in front of neck of victim Jibon Das. PW-1 victim Jibon Das

has also stated in evidence that accused Balubhadra and Krishna had

slapped him, indeed proves the fact  that accused persons had used

force upon victim. But it is also a fact that victim had provoked the

accused persons by cutting their  path for ingress and egress.  In  his

evidence Jibon Das admitted the fact that he had dispute over the path

with the accused persons. As such, I am of the conclusive opinion that

the hurt  that was caused to victim was due to provocation from his

side,  and  as  such  the  offence  under  section  334  of  the  IPC  stands

proved against the accused persons. Since section 334 of the IPC is not

the aggravated form of  section 323 of  the IPC as such I  am of  the

opinion that non explanation of substance of accusation under section

334 IPC to the accused persons is not fatal to the prosecution case.

21. According to PW-2 to 5 have adduced that the occurrence took

place because of cutting of a government road by the informant. PW-1

Jibon Das has stated that he had a dispute with the accused persons in

respect of the field where he had been extracting paddy seedlings. It

means  that  there  is  doubt  as  regards  exclusive  ownership  and

possession of  that land by informant and in such circumstances  the

allegation of trespass does not hold much water. Hence, I hereby held

that the prosecution has no enough material  to prove the charge of

criminal trespass against the accused persons, and as such the offence

Page 9 of 12



10

G.R. 1121/2013

under section 447 of the IPC stands not proved against the accused

persons.  

DISCUSSION ON RELEASE OF CONVICT ON PROBATION:

22. In the instant case convicted persons had brought the victim by

tying his hands and kept him confined in their house. It has come out in

evidence that the victim had cut a Government road which antagonized

the accused persons. However, the convicts instead of taking resort to

the Police Administration had taken up the law in their own hand, which

is not expected from a law abiding citizens for which I inclined not to

give the benefit of probation under section 3 or 4 of the Probation of

Offenders Act, 1958.

 SENTENCE HEARING:

23. Heard  convicts  Sri  Balubhadra Das,  Sri  Krishna Das and Smti.

Phuleswari Das on the question of sentence  in which they have stated

that they are the sole bread-winner of their family. They have implored

not to sent them jail because their incarceration will cause suffering to

their family.

24. I  have extended my anxious consideration  to the submissions

made  by  the  convicts  to  salvage  the  rigour  of  their  probable

punishment and has also assessed the nature and gravity of the offence

and its impact on the society at large. As such considering all the above

facts and all the mitigating factors, I hereby pass the following sentence

to convicts.  

O R D E R

25. In  view  of  the  aforesaid  discussion,  I  hereby  hold  accused

persons Sri Balubhadra Das, Sri Krishna Das and Smti. Phuleswari Das

guilty of the offence punishable under section 342/334/34 of the Indian

Penal  Code  and  accordingly  they  are  convicted  under  section

342/334/34 of the Indian Penal Code. However, the accused persons are
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acquitted from the offence punishable under section 447 of the Indian

Penal  Code.  Convicts  Sri  Balubhadra Das,  Sri  Krishna Das and Smti.

Phuleswari Das are sentenced as follows:

(a) Under section 342/34 of the IPC:  to  pay fine of  Rs.1,000/-

(Rupees one thousand only) each  in default to suffer rigorous

imprisonment for a period of 15 (fifteen) days.

(b) Under section 334/34 of  the IPC:  to  pay  fine  of  Rs.  500/-

(Rupees  five  hundred  only)  each  in  default  to  suffer  rigorous

imprisonment for a period of 7 (seven) days.

26. The  fine  amount  if  so  realised  be  deposited  in  the  State

Exchequer in full. 

27. A copy of the judgment be furnished free of cost to convicts.

28. The bail-bond of the convicts shall stand extended for a further

period of 6 (six) months.

29. The  judgment  is  delivered  and  operative  part  of  the  same is

pronounced in the open court on this 6th  day of November, 2019. 

          (Shri Narayan Kuri)
Chief Judicial Magistrate,   

              Lakhimpur, North Lakhimpur
Dictated & corrected by me-  

 

  (Shri Narayan Kuri)  
 Chief Judicial Magistrate, 
Lakhimpur, North Lakhimpur

Transcribed & typed by-

Sri Narayan Chetri, Stenographer                    Contd. ………….. Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Jiban Das (PW-1)

Sri Sarbeswar Baruah (PW-2)

Sri Jogeswar Saikia (PW-3)

Sri Kulai Das (PW-4)

Sri Bhaben Deka (PW-5)

Sri Bhadrewar Das (PW-6) 

Sri Siba Prasad Bonia (PW-7)

PROSECUTION EXHIBITS

Ejahar (Ext-1)

Seizure list (Ext-2)

Sketch map (Ext-3)

Charge sheet (Ext-4)

Medical report (Ext-5)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBITS

Nil

                        (Shri Narayan Kuri)
                       Chief Judicial Magistrate,

                       Lakhimpur, North Lakhimpur
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