
G.R. 1083/2012

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur, Assam

G.R. 1083/2012
Under section 385/34 of the Indian Penal Code

  State of Assam
         -Vs-
1. Md. Gulzar Hussain alias Babul
S/O: Md. Sahabuddin Ahmed
R/O: village Borbil Gaon
P/S: North Lakhimpur
District: Lakhimpur, Assam

2. Md. Samed Ali
S/O: Late Yakub Ali
R/O: village No. 1 Rangajan Borbil
P/S: North Lakhimpur
District: Lakhimpur, Assam

  .…….. Accused persons

Date of offence explanation : 06.05.2016

Dates of recording evidence of PWs : 23.08.2016, 05.11.2016,

  20.02.2017, 27.06.2017,

  26.09.2017, 08.01.2018,

  01.10.2019

Statement u/s 313, Cr.P.C. recorded on : 21.10.2019

Date of argument : 04.11.2019

Date of judgment : 19.11.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Prasanta Buragohain, Advocate, for the accused persons

J  U  D  G  M  E  N  T

1. This case has arisen out of an ejahar lodged on 05.08.2012 by

informant Sri Roshan Lal Agarwalla with the In-charge of Joyhing Police
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Outpost under North Lakhimpur Police Station alleging that he was a

duly  authorized  businessman  from  the  Supply  Department  of

Government.  About 5 or  6 months prior  to the date of  filing of  the

ejahar  i.e.  05.08.2012,  some  6  or  7  youths  of  Rongajan  area,

identifying themselves to be the persons of Akhil Gogoi (Social Activist)

entered his fair price shop and demanded an amount of Rs. 10,000/-

(rupees ten thousand) for their organization, but he refused to pay any

money to them and as such those youths threatened him to see him in

future. Subsequently, at 11:00 AM on 05.08.2012 when cleaning of his

fair price shop was going on those youths again appeared in his shop

and rebuked his employees to open the godown of the shop by saying

that  500  quintal  of  illegal  rice  of  Samabai  (Co-operative)  was  kept

concealed in the said  godown and they had kept  apprehended one

truck  of  rice  on  the  road  and  as  such  they  had  demanded  his

employees to show them the registers and other documents of their

fair price shop. Having no alternative, one of his employees made a

phone call to him and one of those youths identified himself as Babul of

Rangajan, asked him to show the godown and the relevant registers

and documents,  otherwise  they  would  call  the  correspondents  from

media and would publish news. He made phone call to the Inspector of

the Supply Department and informed him about the occurrence.  He

also went to the house of the Deputy Director of Supply Department

but his house was found under lock and key and as such he had to go

to  the  house  of  Superintendent  of  Civil  Supplies  and  informed  him

about the occurrence who advised him to lodged an ejahar. Hence, the

case.

2. The In-charge of Joyhing Police Outpost, on receipt of the ejahar,

effected  a  G.D.  Entry  vide  Joyhing  O.P.  G.D.  Entry  No.  90  dated

06.08.2012 and forwarded the ejahar to the Officer-in-Charge of the

North Lakhimpur Police Station to register a case under proper section

of  law.  The  Officer-in-charge,  North  Lakhimpur  Police  Station  after

receiving the ejahar registered a case  being North Lakhimpur Police
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Station Case No. 525/2012 under section 385 of the Indian Penal and

got  the  investigation  into  the  case  commenced.  The  investigating

officer,  after  completing  the  investigation,  submitted  charge-sheet

under section 385/34 of the Indian Penal Code against accused person

Md. Gulzar Hussain alias Babul and Md. Samed Ali to stand trial in the

Court. 

3. On receipt of the charge-sheet, cognizance of the offence under

section  385/34  of  the  Indian  Penal  Code  was  taken  as  per  section

190(1)(b),  Cr.P.C.  Necessary  copies  were  furnished  to  the  accused

persons as per section 207, Cr.P.C. after their appearance before the

Court.   The  particulars  of  the  offence  under  section  385/34  of  the

Indian Penal Code were explained to the accused persons to which they

pleaded not guilty and claimed to be tried. 

POINT FOR DETERMINATION: 

4. The point which is required to be determined for a just decision

of this case is as follows:-

(a) Whether  the accused person,  in  furtherance  of  their  common

intention, at about 11:00 AM, on 05.08.2012, under North Lakhimpur

Police  Station,  put  (or  attempted  to  put)  informant  Sri  Roshan  Lal

Agarwalla in fear of injury in order to the committing of extortion and

thereby committed an offence punishable under section 385/34 of the

Indian Penal Code?

5. During the trial, the prosecution examined as many as 7 (seven)

witnesses,  namely,  Sri  Roshan Lal  Agarwalla (PW-1),  Smti.  Anuradha

Hazarika Borah (PW-2), Sri Pinto Purohit (PW-3), Sri Narayan Rao (PW-

4),  Sri  Krishna Sobor (PW-5),  Sri  Ramesh Kaisho (PW-6),  ASI  Umesh

Borah  (PW-7) and  exhibited  5  (five)  documents  as  shown  in  the

appendix.  The  witnesses  were  duly  cross-examined by the  defence.

After the closure of the prosecution evidence the accused person was
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examined  under  section  313,  Cr.P.C.  wherein  he  denied  the

incriminating materials put to him from the evidence of the witnesses

and declined to adduce evidence in his defence.

6. I have heard the Argument of both sides and thereupon come to

the following finding: 

DISCUSSION, DECISION AND REASONS THEREOF:

7. Before moving forward with the discussion let’s peruse evidence

of the witnesses making short shrift.

8. PW-1  Sri  Roshan  Lal  Agarwalla,  informant-cum-victim,  has

averred that on 05.08.2012 Smti. Anuradha Borah, one of his employee

at the fair shop, informed her over phone that some 6 or 7 persons had

come from Ranjagan Village and asking her to open the godown of his

shop alleging that about 500 quintans of stolen from 'Nakari Samabai

Sammitti'  had been kept  inside his  godown and that  they had also

stopped a truck loaded with stolen rice of him. His employee handed

over the phone to one of those persons and a person who identified

himself as Babul asked him over phone to open the godown as there

was stolen rice inside the godown and also said that they would check

their 'Khatas'/transaction books and would also inform the News Live

and Print Media. He told the caller that he could not show them his

godown  and  Register  books  unless  he  took  permission  from  the

Inspector  of  Food  and  Civil  Supplies.  Immediately,  he  called  the

Inspector, Food and Civil Supplies over phone and informed him about

the matter. He asked him to get in touch with Deputy Director of Food

and Civil Supplies (DDS), Lakhimpur. As it was Sunday on that day, he

went to the residence of DDS but found the residence under lock and

key. He went to the Superintendent of Supplies Department on whose

instruction  he  lodged  the  ejahar  at  the  police  station.  The  person

named Babul whom he had mentioned above is one of the accused
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persons of this case. The name of the other accused person is Samad.

Prior  to  the  occurrence,  about  6/7  persons  including  the  accused

persons had come to his shop and demanded 'Chanda' (donation) but

when he expressed his  inability to  pay the donation,  those persons

including the accused had threatened to see him in future. Ext-1 is the

ejahar  lodged  by  him  and  Ext-1(1)  is  his  signature.  In  his  cross-

examination, he has stated that he did not file any ejahar/case at the

police station in connection with the demanding of  donation by the

accused persons from his shop. He has also admitted to have not been

present at the time of the occurrence when the accused persons had

allegedly asked him to open the Godown. He has narrated that apart

from  this  case,  other  three  cases  were  lodged  by  him  which  are

pending in Lakhimpur Court. Out of those three cases, one was lodged

at the police station and the other two were filed in the Court. He had

lodged  the  case  (out  of  three  cases)  at  the  police  station  on

04.07.2011. In that case, the names of the accused persons are Dr.

Afaz  Hazarika,  Sri  Debo  Kakoti,  Sri  Dilip  Kakoti.  That  case  is  still

pending. One of the two cases filed in the Court is pending in the Court

of Additional Chief Judicial Magistrate, Lakhimpur. In that case, accused

persons  Sri  Humen  Borgohain,  Sri  P.  Lal,  Sri  Kumod  Saikia  and  Sri

Brojen Borah.  Sri  Humen Borgohain  was the editor of  'Amar Assam'

newspaper on that point of time. One more complaint case is pending

in the Court of Sub-Divisional Judicial Magistrate (S), Lakhimpur, North

Lakhimpur and he had filed that case in the month of October, 2015.

He has forgotten the exact date, and in the said case there are 39 nos.

of  accused  persons.  Out  of  39  accused  persons  there  are  Dr.  Afaz

Hazarika, Sri Dilip Kakoti, Sri Humen Borgohain, Sri P. Lal, Sri Kumod

Saikia  and others.  Out  of  the 39 accused persons  there  are  editor,

journalist, publisher, leaders of Tea Tribes Students' Union, Lakhimpur

Distirct and Branch Officer, leaders of Lakhimpur' Jana Sartha Sangram

Sammitti' and some local public of Johing Kilamari Tea Estate areas. On

the day of lodging of this ejahar, the police had examined him about
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this occurrence at the police outpost. Thereafter, on the following day,

the police came to his shop and examined him about the occurrence,

but on the following day, at his shop, one Police Officer of surname

'Bagi' had come and asked him about the occurrence. Thereafter, at

the Sadar Thana also the police examined him about the occurrence.

After the lodging of the ejahar by him, the police had put lock and key

on his godown. He does not know whether the police had locked his

godown because of the filing of any case by anybody. He lodged the

instant  case about  5/6 months after  6  or  7 persons  had demanded

donation from his shop. In his ejahar there is no mention of the name

of any accused persons.  

9. PW-2  Smti.  Anuradha  Hazarika  Borah,  Accountant  of  the  fair

price-shop of  informant, Raushan Lal Agarwalla has stated in evidence

that about 11 AM some 4 or 5 years ago when she was present in the

shop some six boys had come to that shop and asked her to open the

Godown of the shop and show them the stock of rice as it contained

stolen  rice.  Her  employer  Roushan  Lal  Agarwalla  had  previously

instructed  her  not  to  open  the  godown  for  any  person  other  than

Supply Department people, police and customers. As on that day, no

supply Department people or police had come with the boys, so she

told  them  that  she  could  not  open  the  godown  to  them  as  per

instruction of her owner. Then those boys told her that they would wait

for sometime and asked her to call whoever they would like to call. At

that point of time there were two other employees with her in the shop

namely, Pinto Purohit and Narayan Rao. As she was called over phone

from her house for the reason that her two years old daughter was

sick,  so  she  went  to  her  house  and  as  such  did  not  know  what

happened in the shop thereafter. On the following day, when she came

to the shop a bit late, she saw there were police personnel,  medial

people, her owner Roushan Lal Agarwalla and those 6 boys in the shop.

On being asked by them to open the godown they all entered inside

the  godown  and  saw  the  stock  of  rice,  aata  and  sugar  inside  the
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godown. The police took away the stock registers from the shop and

asked the owner not to sell any commodity from the shop any further.

After about 4/5 days, she was in the shop. The shop was closed at that

point and she was outside the shop within the shop compound. There

are 11 rooms and a corridor in their shop. Police came and seized a

poster from the room of Chowkidar Narayan Rao. Ext-2 is the seizure

list wherein Ext-2(1) is her signature. Material Ext-1 is the poster. In her

cross-examination, she has stated that the police had examined her

four-five days after the police and media people had come to the shop.

Material  Ext-1 was recovered from the room of Narayan Rao.  In the

poster,  Material  Ext-1,  there  is  nothing  unconstitutional  or  illegal,

according to him. He does not know where from Narayan Rao had got

this  poster.  Such  posters  are  usually  found  pasted  whenever  some

meetings or public gatherings are held. 

10. PW-3 Sri Pinto Purohit, an employee of the fair price shop of the

informant, also knows the accused persons. According to him, in the

year 2012 he was an employee in the fair price shop of the informant

located at the Koilamari Tea Estate. At about 11:00-12:00 noon one day

(in  the  year  2012)  while  they  were  in  the  shop,  4/5  young  men

including  accused  Babul  came  to  the  shop  and  talked  with  their

colleague Smti. Anuradha Borah and asked her to open the godown as

because according to them illegal rice had come to that shop. Smti.

Anuradha Borah  told  them that  they  were  not  allowed to  open the

godown and show the commodities to them and asked them to come

with police or supply Department people. Thereafter, the persons who

had come to the shop had a telephonic conversation with informant Sri

Roushan  Lal  Agarwalla  over  mobile  phone.  As  those  persons  were

conversing with Sri  Roushan Lal  Agarwalla by standing on the road,

they locked the shop as it was lunch time and thereafter, he himself

and Smti. Anuradha Borah went to their respective houses. After about

one or two days, at about 10:30 AM/11:00 AM while he himself and

Smti. Anuradha Borah were in the said shop, police personnel came to
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the shop.  The police examined him regarding the aforesaid  incident

and he told to the police whatever had happened. The police took her

signature on a paper where the police had written down whatever he

had told to them. Ext-2 is the paper on which the police had taken his

signature, Ext-2(2) is his signature. In his cross examination, he has

stated that accused Babul is a social worker and well known in their

said locality. 

11. PW-4 Sri Narayan Rao, chowkidar of the shop of the informant,

has  stated  that  he  knows  the  accused  Babul  present  in  the  Court.

According to him the occurrence took place about 5 (five) years ago in

the  has  a  'Samabai'  shop  of  informant  Roushan  Lal  Agarwalla  at

Koilamari No. 10 Line. At about 10:30-11:00 AM one day, while he was

present in the said shop, 4/5 persons including the accused came to

the  shop.  They  entered  inside  the  shop  and  had  a  talk  with  the

employee of the shop Smti. Anuradhan Borah. He did not know about

the subject matter of the talk between them. Thereafter, those persons

including the accused came out  of  the shop.  Smti.  Anuradha Borah

made a phone-call perhaps to the owner of the shop Sri Roushan Lal

Agarwalla, and thereafter, Smti. Anuradha Borah closed down the shop

and left. One more employee Sri Pintu Purohit was also present in the

shop at that point of time. In his cross-examination, he has stated that

he does not know anything about the occurrence. 

12. PW-5 Sri Krishna Sobor, an independent witness, has stated that

he knows the informant and accused persons of this case but could not

remember the date of the incident but according to him the same took

place about 5/6 years ago. On the day of occurrence at about 11 AM he

returned from work and on hearing some hue and cry at the shop of

the informant, he went there and saw that there was a quarrel between

the  informant  and  the  accused  persons  regarding  some  donation

matter.  Some  people  from  the  media  had  also  arrived  there.  After

seeing this he returned home. As per instruction of the police, he had
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signed one paper. Ext-2 is the said paper and Ext-2(3) is his signature.

In his cross-examination, he has stated that the incident took place at

the veranda of  the shop of  the informant.  The media persons were

called by the accused persons. He does not know the contents of Ext-2.

Both  the  accused  persons  are  social  workers  and  they  perform

community works for the upliftment of the society. He does not know

how the quarrel  took place between the informant and the accused

persons. 

13. PW-6 Sri  Ramesh Kaisho,  an independent witness,  also knows

informant Roushan Lal Agarwalla and accused persons.  According to

him, the occurrence had taken place about 5/6 years ago in the after

noon at the fair price shop of Roushan Lal Agarwalla. On hearing hue

and cry from the shop of Roushan Lal Agarwalla which was about 200

meters away from his house, he went out to the said shop. He heard

from the hue and cry about keeping of some illegal rice in the shop of

Roushan Lal Agarwalla. But, he does not know whether actually there

was any illegal rice in the shop of Roushan Lal Agarwalla or not. He saw

that police personnel and medial persons were also present at the spot.

I have only this much to say. 

14. PW-7 ASI  Umesh Borah,  Investigating  Officer,  has  stated  that

during the course of investigation, he examined informant Roushan Lal

Agarwalla at the outpost itself and recorded his statement, proceeded

to the P.O. and seized a poster (banner) and prepared a sketch map of

the P.O. Thereafter, he searched for the accused persons namely Gulzar

Hussain and Samd Ali and finding them he arrested them and allowed

them to go on bail. In the meantime, he was transferred and as such he

handed over the case diary to the Officer-in-Charge of North Lakhimpur

Police  Station.  On  perusal  of  the  case  diary  it  appears  that

subsequently, the case was investigated by SI Pankaj Kumar Borah who

on being satisfied with the investigation conducted by him, submitted

charge-sheet against accused persons Gulzar Hussain and Samad Ali
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u/s  385/34,  IPC.  Ext-5  is  the  charge-sheet  wherein  Ext-5(1)  is  his

signature of SI Pankaj Kumar Borah. In his cross-examination, he has

stated that the poster (banner) was seized from the possession of the

employee of the said shop. He did not seize any documents (receipts)

to  show  that  the  accused  persons  demanded  money  from  the

informant. He did not examine the Supply Inspector or Deputy Director

of Supply as witnesses in connection with this case. 

APPRECIATION OF EVIDENCE

15. As revealed from the above evidence, that indeed on the day of

the occurrence accused persons along with some other persons had

come to the Fair-price shop of informant Roushan Lal Agarwal located

at Koilamari. From the assertion of PW-2 Anuradha Bora, an employee

of  informant,  it  has  transpired  that  when the  accused  persons  had

come to his shop at that time it was through her mobile phone that the

informant talked with the accused persons. PW-2 Anuradha Bora, PW-3

Pintu Purohit and PW-4 Narayan Rao are the employee of the informant

and with them the accused persons had the first encounter. As per PW-

2 Anuradha Bora, accused persons had come to the shop and asked

her to show the stock in godown as they suspected that some stolen

rice was stacked thereat. But she instantly did not open up the Godown

and instead called PW-1 R.L.  Agarwal and after conversing with her,

she left for her home to attend her sick child. On the following day

when she again came to the shop at that time she saw police, media

personnel and the boys those had come the day before and on that

day on the asking of police she opened the godown when they entered

the godown and took account of the stock. PW-3 Pintu Purohit and PW-4

Narayan Rao only know that accused had a chat with informant but

they were not aware of the content of the conversation.

16. Since,  it  has  established  that  PW-1  R.L.Agarwal  only  had

conversation with the accused over phone, let me now see what was
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the content of the conversation. According to informant on the date of

the occurrence accused came there and charged his employee that his

shop contained rice stolen from the Nakari Samabai Samittee. On being

desired by the accused persons to check the stock and inspect the

records, he declined to oblige them on the ground that he need to take

permission from the authority and accordingly he took up the matter

with some government officials who had asked him to lodge the case.

According  to  him,  prior  to  this  occurrence  some  6  or  7  persons

including the accused had come to his shop demanding donation, but

when  he  refused  to  pay  the  donation  then  those  persons  had

threatened to see them. It  means on the day of  the occurrence no

monetary demand or  any threat  to causing injury was given to the

informant or to his employees. As regards the earlier threat that the

accused along with some other boys had come to his shop demanding

donation, there exist no concrete evidence as over this matter he did

not lodge any case against the accused. Further, PW-2 Anuradha Bora

to whom allegedly the accused persons had come to demand donation,

has not supported this version. PW-5 Kirshna Sobor and PW-6 Ramesh

Kaisho  had seen  the  brawl  when  media  and police  personnel  were

present. It means PW-5 and PW-6 narrated the incident of the following

day of the occurrence. 

17. What has boiled down from the above that on the day of the

occurrence  accused  persons  had  come  to  the  fair-price  shop  of

informant and asked his employee to show the stock in godown as they

suspected it contained some stolen rice, and thereafter the employee

of informant made the accused persons talked with the informant but

did  not  allow the accused persons  to  inspect  the stock  and on the

following day in presence of media, and police personnel the stock was

being checked. The fact that demand of donation was made has not

been proved impeccably,  nor there is  any iota of evidence that the

accused persons had made any threat to cause injury to the informant.
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In short, the prosecution material is devoid of the ingredient of section

385  of  the  Indian  Penal  Code  and  accordingly,  the  point  for

determination is decided in negative against the prosecution.

O R D E R

18. In  view  of  the  above  discussion,  I  hereby  hold  accused  Md.

Gulzar Husain alias Babul and Md. Samad Ali not guilty of the offence

under section 385/34 of the Indian Penal Code and accordingly they are

set  at  liberty  forthwith.  The  bail-bond of  the  accused  persons  shall

remain valid for a further period of six months.

19. The seized article be disposed of in due course as per law.

20. The  judgment  is  delivered  and operative  part  of  the  same is

pronounced in the open court on this 19th day of November, 2019. 

                                                                  (Shri Narayan Kuri)
   Chief Judicial Magistrate,

   Lakhimpur, North Lakhimpur
Dictated and Corrected by me:

     (Shri Narayan Kuri)
   Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed and typed by me:

Narayan Chetri, Stenographer

…...... Contd. (Appendix)
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Roshan Lal Agarwalla (PW-1)

Smti. Anuradha Hazarika Borah (PW-2)

Sri Pinto Purohit (PW-3)

Sri Narayan Rao (PW-4)

Sri Krishna Sobor (PW-5) 

Sri Ramesh Kaisho (PW-6)

ASI Umesh Borah (PW-7)

PROSECUTION EXHIBIT

Ejahar (Ext-1) 

Seizure list (Ext-2)

Extract copy of the G.D. Entry (Ext-3)

Sketch-map (Ext-4)

Charge-sheet (Ext-5)

MATERIAL EXHIBITS

Material Ext-1 is the seized poster (banner)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil 

                                                                  (Shri Narayan Kuri)
  Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur
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