
G.R. 1515/2014

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam.

G.R. 1515/2014
Under section 279/337/427 of the Indian Penal Code

State of Assam

                    -Vs-

 Sri Pankaj Mahanta alias Mintu
S/O: Sri Ghana Mahanta
R/O: Boicha Gaon
P/S: North Lakhimpur
District: Lakhimpur, Assam           

                                       
...............Accused person

Date of offence explanation : 18.08.2015

Dates of recording evidence of PWs : 12.10.2018, 02.04.2019,

  24.06.2019, 21.08.2019,

Date of recording of statement u/s 313, Cr.P.C: 06.09.2019

Date of argument     : 19.10.2019

Date of judgment     : 08.11.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Smti. Gitanjali Mahanta, Advocate, for the accused person   

J  U  D  G  M  E  N  T

1. Prosecution  case  has  arisen  out  of  an  ejahar  lodged  on

04.08.2014 by Smti. Pronita Dutta Kakoti with the Officer-in-Charge of

North Lakhimpur Police Station wherein it  has alleged that  at  about

12:30 PM, on 06.07.2014 while she along with her husband and their

daughter (aged 10 years) were coming from Malpani Chariali side of

North-Lakhimpur Town by riding his  motor-cycle and at that time when

they reached in front of Mahesh Textile, accused Sri Pankaj Mahanta

alias Mintu suddenly opened the door of his Swift Dzire vehicle bearing
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registration number AS-07-F-0773 which was parked on the road, as a

result, she along with her husband and daughter fell down for which

she  and  her  daughter  sustained  simple  injury  and  her  husband

sustained grievous  injury  and fracture  on his  left  hand and left  leg

where plaster is done. There was delay in lodging the ejahar as she

was busy with the treatment of her husband. Hence, the case.

2. After receiving the FIR, the Officer-in-Charge of North Lakhimpur

Police Station registered a case vide NLPS Case No. 813/2014, under

section 279/337/338 of the Indian Penal Code. The investigation in this

case was carried out,  and after the completion of  investigation, the

investigating  officer  submitted  charge-sheet  under  section

279/338/427  of  the  Indian  Penal  Code  against  accused  person  Sri

Pankaj Mahanta to stand trial in the Court.

3. On receipt of the charge-sheet, cognizance of the offence under

section 279/338/427 of the Indian Penal Code was taken as per section

190(1)(b)  Code  of  Criminal  Procedure.  After  the  appearance  of  the

accused person before the Court, copies were furnished to him as per

section 207 Code of Criminal Procedure. The particulars of the offence

under section 279/337/427 of the Indian Penal Code were explained to

the accused person to which he pleaded not guilty and claimed to face

the trial.

POINTS FOR DETERMINATION:

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(a) Whether the accused person, at about 12:30 PM, on 06.07.2014, in

front of Mahesh Textile, under North Lakhimpur Police Station, parked a

vehicle bearing registration no. AS-07-F-0773 (Swift Dzire) on the public

road and suddenly open the door of the said vehicle in a manner so

rash or negligent as to endanger human life, or to be likely to cause

hurt or injury to any other person, and thereby committed an offence

punishable under section 279 of the Indian Penal Code ?
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(b) Whether the accused person, at about 12:30 PM, on 06.07.2014, in

front of Mahesh Textile, under North Lakhimpur Police Station, caused

hurt  to  Sri  Bapdhan Kakoti,  who was riding the motorcycle bearing

registration  number  AS-07-E-0348,  by  parking  his  vehicle  bearing

registration no. AS-07-D-2243 on the public road and suddenly opening

its door, and thereby committed an offence punishable under section

337 of the Indian Penal Code ?

(c) Whether the accused person, at about 12:30 PM, on 06.07.2014, in

front  of  Mahesh  Textile,  under  North  Lakhimpur  Police  Station,

committed  mischief  by  causing  wrongful  loss  by  damaging  the

motorcycle  bearing  registration  no.  AS-07-E-0348  and  thereby

committed an offence punishable under section 427 of the Indian Penal

Code ?

5.      During the trial the Prosecution side could altogether examine 6

(six) PWs , namely, Sri Ramdew Prasad Gupta (PW-1), Sri Sankar Banik

(PW-2), Smti. Pronita Dutta Kakoti (PW-3), Sri Bapdhan Kakoti (PW-4),

Dr. Bikash Dutta (PW-5), ASI Nityananda Bhuyan (PW-6) and exhibited 8

(eight)  documents  (Shown  in  the  Annexure  appended  below).  The

defence side has cross-examined prosecution witnesses. On closure of

the  prosecution  witnesses  all  the  incriminating  materials  surfaced

thereon against the accused person were put to his explanation under

section  313  Code  of  Criminal  Procedure.  The  defence  plea  was  in

complete  denial.  I  have  heard  the  Argument  of  both  sides  and

thereupon come to the following finding:  

DISCUSSION, DECISION AND REASONS THEREOF:

6. Since  for  adjudication  of  all  the  three  points  requires

appreciation of common facts as such for the sake of convenience all

these three points are taken together for discussion. Let me, first of all,

re-produce herein below the gist of the testimonies of the witnesses

examined by the prosecution in this case.
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7. PW-1 Sri Ramdew Prasad Gupta and PW-2 Sri Sankar Banik have

stated that they know nothing about the occurrence. 

8. According  to  informant  PW-3  Smti.  Pronita  Dutta  Kakoti  the

occurrence took place at about 12:30 PM on 06.07.2014 in front of the

Mahesh Textile  Shop in North Lakhimpur Town. At that time she along

with her husband and her 10 years old daughter Smti. Bhargabi Kakoti

had been proceeding towards North Lakhimpur Law College from K.B.

Road on a motorcycle rode by her husband Sri Bapdhan Kakoti. At that

time a Swift Dzire vehicle was parked on the road side. When their

motorcycle reached near the Swift  Dzire vehicle the front right side

door of that vehicle was opened very fast and that door struck the left

hand and left leg of her husband for which the motorcycle fell down.

The left hand and left leg of her husband got fractured. Her 10 years

old daughter sustained minor injury on her knees and she sustained

simple injury in the right elbow. The accused present in the dock today

had opened out the door negligently. The accused person took three of

them in his Swift Dzire vehicle in the Nursing Home run by Numal Das

where three of  them got treatment.  Her  husband's  hand had to be

operated upon in the Pratiksha Nursing Home in Guwahati. Police came

to the spot  and took their  motorcycle  in her  presence.  Ext-1  is  the

ejahar in which Ext-1(1) is her signature. In her cross-examination, she

has stated that she did not write down the ejahar but it was written as

per her narration. According to her, her husband was taken to hospital

in  Guwahati  after  one  month  as  such  this  fact  was  not  told  to  the

police.  She  did  not  submit  the  medical  examination  report  of  her

husband pertaining to his operation in Guwahati  to the police. They

initially went to the hospital after the occurrence and thereafter came

to the police station and took zimma of the motorcycle and at that time

they did not contemplate to file any case. But since the expenditure of

medical  treatment  had  gone  beyond  their  capacity  as  such  to  get

compensation they lodged this case after one month.  

9. According  to  victim PW-4 Sri  Bapdhan Kakoti   the occurrence

took place at about 12:30 PM on 06.07.2014 in front of the Mahesh
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Textile Shop in North Lakhimpur Town. His wife Pronita Dutta Kakoti had

to appear exam at North Lakhimpur Law College and as such taking

along her and his 10 years old daughter he was coming to the Law

College from K.B.  Road side of  North  Lakhimpur Town by riding his

Super Splendour motorcycle.  One Swift  Dzire  vehicle  was  parked in

front of the Mahesh Textile Shop in North Lakhimpur Town and as soon

as  his  motorcycle  reached  near  that  Swift  Dzire  vehicle  owned  by

accused, he opened up the front right door very swiftly without giving

any indication and as such the door had struck his left hand and left leg

for which he along with his wife and daughter and the bike fell down for

which his left wrist and left ankle got fractured. The accused with the

help of some police personnel took them to the hospital  run by Dr.

Numal  Das  where  doctor  opined  that  he  had  bone  fracture  but  no

treatment was provided to him. Accused had assured them to bear all

the  expenditure  of  his  treatment.  He  consulted  another  doctor  in

Lakhimpur  who  plastered  his  fractured  hand  and  leg  but  after  one

month he could not recover from the pain and as such he had to go to

Guwahati Pratiksha Nursing Home where surgery was done on his hand

by talking bone from his  waist.  Before  going to Guwahati  he called

accused Pankaj Mahanta for helping him but he refused for which he

had no other option but to file this case. Police seized  his motorcycle

by Ext-2 seizure list, Ext-2(2) is his signature. In his cross-examination,

he has stated that he did not submit any medical document pertaining

to his treatment at Guwahati to the police.  

10. PW-5 Dr. Bikash Dutta has stated that on 06.07.2014, he was

working  as  Resident  Anesthesiologist  at  Dr.  Das  Hospital  and

Diagnostic Centre. On that day, at 12:20 PM, he had examined one Sri

Bapdhon  Kakoti,  son  of  Late  Bibvi  Kakoti,  resident  of  Kalyanpur,

Narayanpur,  P.S:  Narayanpur,  District:  Lakhimpur,  in  the  outdoor

department of the said hospital, on being identified and escorted by

Traffic Police from North Lakhimpur Police Station. On examination, he

found the following injuries: (1) There is fracture (crack) of left lateral

meleolust (wrist) with ½ cm x ½ cm abrasion with heamotomma. (2)

Madelung deformity of left wrist with crack fracture of radius. (3) Bruise
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left thigh 1 cm x 4 cm. The injury No. 1 and injury No. 2 are grievous in

nature and the said injuries were fresh. Ext-3 is the injury certificate

wherein Ext-3(1) is his signature with seal. In  his cross-examination, he

has stated that he did not mention the name of the traffic police who

escorted the patient. He examined the patient after 12'O clock in the

day time. On the very day of examination of the patient, they record

the treatment protocol in their emergency in door patient register and

therefrom  if  they  receive  any  police  requisition  required  report  is

submitted on a later day. Injury report is the final report. In Ext-3 injury

certificate there is no mention that the patient was referred. 

11. PW-6 ASI Nityananda Bhuyan has stated that during the course

of his investigation, he visited the place of the occurrence, sent the

injury persons namely Pranita Dutta Kakoti, Bapdhan Kakati and their

daughter to North Lakhimpur Civil Hospital for their medical treatment,

seized a Swift Dzire bearing registration no. AS-07-F-0773 along with its

documents and a driving license from the place of the occurrence, he

also  seized  a  Splendor  motorcycle  bearing  registration  no.  AS-07-E-

0348 and its documents from the place of the occurrence, inspected

the P.O and prepared a rough sketch map of the same, examined the

witnesses  found at  and  around the P.O.,  examined the  seized  Swift

Dzire vehicle and the motorcycle through the MVI, Lakhimpur, arrested

the accused and released him on bail, the seized Swift Dzire vehicle

and  the  motorcycle  were  given  in  zimma  to  its  registered  owners,

collected the medical reports of the injured persons and on completion

of the preliminary investigation submitted the case diary to the Officer-

in-charge of  North  Lakhimpur Police Station. On perusal  of  the case

diary,  it  appears that the case was subsequently investigated by SI

Jiban Das who on being satisfied with the investigation conducted by

him  submitted  charge-sheet  against  the  accused  Pankaj  Mahanta

under section 279/338/427 of the IPC.  In his cross-examination, he has

stated  that  as  per  the  telephonic  information,  the  occurrence  took

place  at  about  12:30  PM  and  there  the  Officer-in-Charge  of  North

Lakhimpur  Police  Station  entrusted  him  to  visit  the  place  of  the

occurrence. The injured persons were sent to North Lakhimpur Police
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Station  for  their  medical  treatment  at  about  1:00  PM.  None  of  the

witnesses had stated to him that they had seen the occurrence. He had

collected  the  medical  report  of  three  injured  persons  from  North

Lakhimpur Civil Hospital. As he has not submitted the charge-sheet, so

he could not say whether the medical reports of the injured persons

were enclosed with the charge-sheet. Ext-3 is the medical report issued

from Das  Hospital  and he had collected  the said  report  from North

Lakhimpur Civil Hospital. The charge-sheet (Ext-8) was written down by

SI Jiban Das but it does not bear the signature of SI Jiban Das. 

                     APPRECIATION OF EVIDENCE

12. PW-4 Bapdhan Kakati is the victim in this case and according to

him at about 12.30 PM on 6.7.2014 he was proceeding towards North-

Lakhimpur Law College along with his wife PW-3 Pronita Dutta Kakati

and 10 years old daughter by riding his Super Splendor Motor-cycle and

as soon as the motor-cycle reached in front of the Mahesh Textile Shop

in North-Lakhimpur Town and reached near the Swift Dzire Car parked

on the road, the driver of the Swift Dzire Vehicle without giving any

indication opened up the front right door of the car and the door of the

car had struck his left hand and left leg for which he along with his wife

and daughter fell  down along with the motor-cycle and his left wrist

and ankle got fractured. PW-3 Pronita Dutta Kakati who was with PW-4

Bapdhan Kakati  at  the time of  the occurrence has corroborated the

version of PW-4 in toto. Except the victims no other witnesses had seen

the occurrence as is clear from the evidence of PW-1, 2 and PW-6 I/O

ASI Nityananda Bhuyan.

13. PW-3 Smti  Pronita  Dutta Kakati  has admitted in her  evidence

that initially  they went to hospital  immediately after the occurrence

and thereafter, went to the police station to take custody of the motor-

cycle but they did not contemplate to file any case at that point of time

but since the expenditure on medical treatment had gone beyond their

capacity as such to get compensation they lodged this case after one

month. PW-4 has also given the same explanation for delayed lodging

of the case. It is indeed a fact that the FIR was filed after a delay of one
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month that too because the accused had denied to compensate them

with the expenses of treatment.

14. In the evidence it has been established that the front door of the

car of the accused had hit the left leg of victim for which he lost control

of the motor-cycle and fell down and thereby injured himself and his

wife and daughter. Ext.6 MVI Report of the car of the accused did not

show any damage in the car but had the motor-cycle struck against the

door of the car it would have caused a dent in it. Further, if at all the

door hit the motor-cycle than also what was the distance between the

parked vehicle and the motor-cycle at the time of the accident would

have  been  an  important  factor  to  determine  the  negligence  of  the

accused, given the fact that the road is a national High-way and not a

narrow lane which would have compelled the victim to maintain close

distance with the parked vehicle. But all these factors are missing from

the  prosecution  story,  and  as  such  mere  opening  of  the  door  by

accused  could  not  readily  gives  rise  to  a  presumption  that  he was

negligent in his approach in maintaining road discipline. Moreover, it

has been proved that at the time of the occurrence the offending Car

was parked by the side of the road and not was in a move, and as such

rash driving cannot be established. Since, the prosecution has failed to

prove the rash and negligence on the part of the accused as such the

offence under section 279 of the IPC stands not proved against the

accused.  Consequent  whereupon,  the  ingredient  of  offence  under

section 337/427 of the Indian Penal Code also get washed away. Pithily

put, I am of the irrefragable opinion that the prosecution has failed to

bring home the charge under section 279/337/427 of the Indian Penal

Code and as such all the three points for determination are decided in

negative against the prosecution.

O R D E R

15. In view of the foregoing discussion, I hereby acquit accused Sri

Pankaj  Mahanta  from the  charge  under  section  279/337/427  of  the

Indian Penal Code and as such he is set at liberty forthwith.
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16. The seized vehicle and its documents thereof be disposed of as

per law in due course.

17. The bail-bond of the acquitted accused shall remain in force for a

further period of six months.

18. The  judgment  is  delivered  and operative  part  of  the  same is

pronounced in the open court on this 08th day of November, 2019. 

        (Shri Narayan Kuri)
               Chief Judicial Magistrate,

                       Lakhimpur, North Lakhimpur

Dictated & corrected by me-

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed & typed by-

Sri Narayan Chetri, Stenographer

Contd. …. Appendix
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A P P E N D I X

WITNESSES FROM THE PROSECUTION SIDE

Sri Ramdew Prasad Gupta (PW-1)

Sri Sankar Banik (PW-2)

Smti. Pronita Dutta Kakati (PW-3)

Sri Bapdhan Kakoti (PW-4) 

Dr. Bikash Dutta (PW-5) 

ASI Nityananda Bhuyan (PW-6)

PROSECUTION EXHIBIT

Ejahar (Ext-1)

Seizure list (Ext-2)

Injury certificate (Ext-3)

Seizure list (Ext-4)

Sketch-map (Ext-5)

MVI report (Ext-6)

MVI report (Ext-7)

Charge-sheet (Ext-8)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil      

                                                                                 

                                                                 (Shri Narayan Kuri)
           Chief Judicial Magistrate,

                    Lakhimpur, North Lakhimpur       
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