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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur, Assam

G.R. 294/2008
Under section 25(1)(a) of the Arms Act

State of Assam
         -Vs-

(1) Sri Kinu Kayi
S/O: Sri Baki Kayi
R/O: Ligok Kayi
P/S: Liro Moba
District: West Siang, Arunachal Pradesh

(2) Sri Sanu Thapa
S/O: Sri Dil Bahadur Thapa
R/O: Madanpur
P/S: Gogamukh
District: Dhemaji, Assam

                                                                     .…….. Accused persons

Date of framing charge : 24.08.2018

Dates of recording evidence of PWs : 15.09.2018, 21.02.2019,

  29.04.2019, 24.06.2019

Statement u/s 313, Cr.P.C. recorded on : 11.09.2019

Date of argument : 09.10.2019, 30.10.2019

Date of judgment : 13.11.2019

Advocates appeared in the case:-

Mr. Prasanta Dutta, Addl. P.P., for the State

Mr. Sanjib Gogoi, Advocate, for the accused persons

J  U  D  G  M  E  N  T

1. The criminal law in this case was set in motion with the filing of

an FIR (ejahar)  by informant ASI  Mahendra Nath Gogoi  with the In-

Charge of the Bongalmora Police Outpost under Bihpuria Police Station

alleging that at about 8:30 AM on 10.03.2008 when he along with his

staff were conducting Naka Checking on the PWD Road near Gohain

Doloni he checked one Maruti Car (white colour) bearing registration
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number AR-01-2722 coming from Sonapur side towards  Bongalmara

and found one Revolver No. ECS 199 Enfield and 5 (five) rounds of .38

live ammunitions from the possession of accused Kinu Kayi and at that

time accused persons Sanu Thapa, Harej Ali and Jamal Ali were inside

the  said  vehicle  and  on  being  asked  they  could  not  produce  any

documents  in  support  of  the  arms  and ammunition  recovered  from

their  possession  and  so  he  seized  the  arms  and  ammunition.  He

suspected  the  accused  persons  were  roaming  with  the  arms  and

ammunition with a purpose to committing crime. Hence, the case.

2. The In-charge of Bongalmara Police Outpost,  on receipt of the

ejahar, effected a G.D. Entry vide Bongalmara O.P. G.D.E No. 145 dated

10.03.2008 and forwarded the ejahar to the Officer-in-charge, Bihpuria

Police  Station  to  register  a  case  under  proper  section  of  law.  After,

receiving  the  ejahar,  the  Officer-in-charge,  Bihpuria  Police  Station,

registered a case vide Bihpuria P.S. Case No. 72/2008 under section

25(1)(A)  of  the  Arms  Act  and  got  the  investigation  into  the  case

commenced.  The  investigating  officer,  during  the  course  of

investigation, arrested accused persons Kinu Kayi, Sanu Thapa, Harej

Ali  and  Jamal  Ali  and  after  completing  the  investigation,  submitted

charge-sheet under section 25(1-a) of the Arms Act of the Indian Penal

Code against accused persons Kinu Kayi,  Sanu Thapa,  Harej  Ali  and

Jamal Ali to stand trial in the Court.

3. On receipt of the charge-sheet, cognizance of the offence under

section 25(1-a) of the Arms Act was taken as per section 190(1)(b) of

the  Code  of  Criminal  Procedure  and  summons  were  issued  to  the

accused persons. But accused persons Harej Ali and Jamal Ali did not

appear  before  this  Court  and  as  such  NBWA  and  P&A  was  issued

against  them and the  case  against  them was kept  filed  vide  order

dated  31.08.2015.  Accused  persons  Kinu  Kayi  and  Sanu  Thapa

appeared  before  the  Court  and  as  such  necessary  copies  were

furnished  to  them  as  per  section  207  of  the  Code  of  Criminal

Procedure. After considering the materials on record and hearing both

the sides, charge under section 25(1)(a) of the Arms Act was framed in

writing against the accused persons. The charge was read over and
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explained to the accused persons to which they pleaded not guilty and

claimed to be tried.

POINT FOR DETERMINATION:

4. The point which is required to be determined for a just decision

of this case is as follows:

(i) Whether  accused  persons  Sri  Kinu  Kayi  and  Sri  Sanu  Thapa

along with Md. Jamal Ali  and Md. Harej Ali,  on 10.03.2008, at about

8:30 AM,  on  the  PWD Road near  Gohain  Doloni,  under  Bongalmara

Police  Outpost,  had  in  their  possession  for  any  of  the  purposes

mentioned in section 25(1)(a) of the Arms Act, 1959, one Revolver No.

ESC 199 Enfield and 5 rounds of .38 live ammunition, in contravention

of  Section  5  of  the  said  Act,  and  thereby  committed  an  offence

punishable under section 25(1)(a) of the Arms Act, 1959?

5. During  trial,  the  prosecution  examined  as  many  as  6  (six)

witnesses, namely, AB SI Lankeswar Narzary (PW-1), Md. Faizul Haque

(PW-2), Md. Sahabuddin (PW-3), Inspector Badrul Islam Mazumdar (PW-

4),  SI  Mahendra  Nath  Gogoi  (PW-5),  SI  Gokul  Chutia  (PW-6)  and

exhibited  7  (seven)  documents  (Shown  in  the  Annexure  appended

below).  After  the  closure  of  the  prosecution  evidence,  the  accused

persons were examined under section 313, Cr.P.C. wherein they denied

the  incriminating  materials  put  to  them  from  the  evidence  of  the

witnesses and declined to adduce evidence in their defence.

6. I have heard the Argument of both sides and thereupon come to

the following finding: 

DISCUSSION, DECISION AND REASONS THEREFOR:

7. At the very outset it is essential to have a brief resume of the

version  of  the  witnesses  in  order  to  marshal  the  evidence  in  right

perspective in tandem with the point for discussion.

8. PW-1 AB SI Lankeswar Narzary has stated that on 14.03.2008, he

was working as Hawildar Armourer at 13th A.P. Bn., Lilabari when he

was  entrusted  by  the  Commandant  of  13th A.P.Bn.,  Lilabari  for
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examination and to submit Expert Opinion report of examination of the

arms  and  ammunitions  seized  in  connection  with  Bihpuria  Police

Station Case No. 72/2008 under section 25(1)(a) of the Arms Act. The

description of the seized arms and ammunitions was as follows:- (1) 1

(one) no. Revolver ESC 199 Enfield No. 2 MK-1, marked as Ext-A1. (2) 5

(five) Rounds .380 Ammunitions (live) marked as B1, B2, B3, B4 and

B5.  Accordingly,  he  examined  the  said  arms  and  ammunitions  and

result is as follows:- (1) Ext-A1 it is a Factory made. (2) Ext-A1 it is a

Serviceable. (3) Ext-B1, B2, B3, B4 and B5 are live Ammunition and (5)

It  is  dangerous  for  human  life.  Ext-1  is  the  expert  opinion  (in  two

sheets) wherein Ext-1(1) and Ext-1(2) are his signatures. In his cross-

examination,  he  has  stated   that  there  exist  no  signature  of  the

Commandant  of  13th AP  Bn  in  Ext-1.  The  Superintendent  of  Police,

Lakhimpur had sent the items through messenger but the name of the

messenger is not mentioned in Ext-1. According to him, the arms and

ammunitions were sent for examination in unsealed condition. He does

not  know  whether  the  said  arms  and  ammunitions  were  seized  in

connection with any case or not, but he only know that the said arms

and  ammunitions  were  sent  to  him  for  examination  which  he  did

accordingly. The arms and ammunitions which he had examined has

not  been  produced  before  him  in  the  Court  on  the  date  of  his

deposition.  

9. PW-2  Md.  Faizul  Haque  has  stated  that  he  does  not  know

anything about the incident. 

10. According to PW-3 Md. Sahabuddin, some 4-5 years ago (from

15.09.2018), one day he went to the Bongalmara Police Outpost with

his vehicle as he used to drive a Maruti 800 car of one Ambajyoti. A

person whom he does not know had hired his vehicle and come to the

police outpost. As he was sitting in his car outside the police outpost,

the police called him inside the outpost and took his signature on a

piece of paper. On being shown his purported signature in the seizure

list (M.R. 15/2008) (Ext.2 Seizure List), he could recognize his signature

on this paper'. He could not say why the police had taken his signature.
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11. PW-4  Inspector  Badrul  Islam  Mazumdar  has  stated  that  on

10.03.2008, he was working as I/C of Bongalmara Police Outpost and

on that day, at about  8:30 AM ASI Mohendra Nath Gogoi along with

staff  had  gone  for  Naka  checking  at  Bongalmara  Sonapur  Gohain

Doloni. While doing Naka Checking out there, ASI Mohendra Nath Gogoi

and staff apprehended four accused persons namely, Kinu Kayi, Sanu

Thapa, Harej Ali and Jamal Ali in a Maruti Car bearing registration No.

As-01-2722 and on body searching a revolver and five rounds of live

cartridge  were  recovered  from  accused  Kinu  Kayi.  Accordingly,  ASI

Mohendra  Nath  Gogoi  seized  the  said  revolver  and  five  rounds  of

cartridge by preparing seizure list in presence of witnesses. Ext-2 is the

seizure list, Ext-2(2) is the signature of ASI Mohendra Nath Gogoi with

whom he is familiar. Thereafter, the above-named persons along with

the seized Maruti car, revolver and five round of live cartridge were

brought to the police outpost.  Thereafter,  ASI  Mohendra Nath Gogoi

lodged  the  FIR.  Ext-3  is  the  FIR,  Ext-3(1)  is  the  signature  of  ASI

Mohendra Nath Gogoi with which he is familiar. Thereafter, he made a

G.D. Entry (GDE No. 145, dated 10.03.2008) and forwarded the FIR to

the O/C, Bihpuria Police Station for registration of a case. He took up

the  investigation  of  the  case.  On  the  same  day,  he  examined  the

complainant  ASI  Mohendra Nath Gogoi  and  recorded his  statement.

Thereafter,  he  visited  the  place  of  occurrence  along  with  the

complainant ASI Mohendra Nath Gogoi and recorded the statements of

the witnesses found at and around the P.O. and prepared the sketch

map of the P.O. Ext-4 is the sketch map and Ext-4(1) is his signature.

He  interrogated  the  above-named  four  accused  persons  Kinu  Kayi,

Sanu Thapa, Harej Ali and Jamal Ali and finding sufficient incriminating

materials against them he forwarded them to the Court.  The seized

articles were reported before the Hon'ble Court.  The seized revolver

and live cartridge were sent for examination to the 13th APBn for expert

report. The seizure list by which the complainant ASI Mohendra Nath

Gogoi seized the Maruti car, revolver and five round of cartridges were

again  seized  by  him.  Ext-5  is  the  said  seizure  list,  Ext-5(1)  is  his

signature. As per order and direction of the Hon'ble Court the seized

Maruti car was given in zimma to its registered owners. Thereafter, on
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his transfer, he handed over the case diary to the O/C, Bihpuria Police

Station and later on the case was investigated by SI Gokul Chutia who

collected  the  examination  report  of  arm and  ammunition  from 13th

APBn, Lilabari and also collected the prosecution sanction against the

accused persons from the District Magistrate. Ext-6 is the prosecution

sanction  order.  On  completion  of  the  investigation  SI  Gokul  Chutia

submitted charge-sheet against the accused persons Kinu Kayi, Sanu

Thapa, Harej Ali and Jamal Ali u/s 25(1-a) of the Arms Act. Ext-7 is the

charge-sheet, Ext-7(1) is the signature of SI Gokul Chutia with which he

is familiar. In his cross-examination, he has stated that he only seized

the seizure list from ASI Mohendra Nath Gogoi. In Ext-2 the exact time

of seizure was not mentioned. In Ext-2 the description of the seized

revolver is mentioned as EAC number ENFILED. In Ext-2 there is no any

mention of the serial number on the body of the revolver. He has not

seen the seized arm and ammunition in the Court on the date of his

deposition. The seized arm and ammunition was seized  on 10.03.2008

and the same were sent for expert opinion to 13th APBn on 14.03.2008

and during that period the seized arm and ammunition was kept in the

Malkhana. In the case diary there is no mention that the seized arms

and ammunitions were kept in the safe custody of the police station in

police  Malkhana in  charge of  SI  or  ASI  of  police  nor  any document

enclosed  with  the  case  diary  to  show  that  seized  arms  and

ammunitions  were kept  in  the safe  custody of  the police  station in

charge of SI or ASI of police. As per case diary on 24.06.2014 SI Gakul

Chutia  had  sent  prayer  for  obtaining  prosecution  sanction  against

accused persons from District Magistrate. He does not know whether

the  seized articles  were  produced before  the  District  Magistrate  for

obtaining  prosecution  sanction.  In  the  G.D.  Entry  No.  145  dated

10.03.2008 which was effected at 9:30 AM, it is stated that on the day

in  connection  with  the  above  said  G.D.  Entry  a  Revolver  EAC  199

number ENFIELD along with 5 (five) live cartridges were recovered from

the possession of one Sri Kinu Kayi on the Bongalmara Sonapur PWD

Road near Gohain Doloni but in the seizure list which was prepared by

ASI Mohendra Nath Gogoi the number of the seized revolver is noted as
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EAC number ENFIELD which was exhibited as Ext-2. He does not know

exactly from whose possession the revolver was recovered. 

12. PW-5  SI  Mahendra  Nath  Gogoi,  informant  has  stated  that  on

10.03.2008, while he was working as the ASI,  second officer at  the

Bongalmara Police Station, he along with his staff had conducted Naka-

checking on the Sonapur Road at Gohain Doloni, and stopped a Maruti

Car  bearing  registration  No.  AR-01-2722 (white  colour)  while  it  was

coming from Sonapur towards Bongalmara. On searching he found one

revolver kept concealed inside the jacket worn by  accused Kinu Kayi.

The revolver was fitted with five live bullets. He seized the revolver. He

asked for the paper of the revolver but the accused persons could not

produce the same and instead tried to fled away from that place. So

they were convinced of the fact that the accused persons had some

sinister design in their mind. They brought the accused persons along

with the revolver to the Bongalmara Police Outpost. He handed over

the  accused persons  and the  revolver  to  I/C  Badarul  Islam.  He has

further stated that the seized revolver that was shown to him on the

date of his deposition in the Court was not the revolver that he seized

because the revolver had revolving chamber fitted with five bullets and

one  chamber  was  empty.  Moreover,  the  bullet  that  he  seized  was

factory made. But the gun that has been shown to him did not contain

any revolving chamber and neither it is a revolver. Ext-2 is the seizure

list, Ext-2(2) is his signature. By Ext-2 seizure list the revolver that he

seized contain mark EAC 99 Enfield revolver with five live cartridges

and a white colour Maruti car bearing registration no. AR-01-2722. The

pistol that has shown to him is not the revolver that he seized on the

day of the occurrence.  But the bullets were of the revolver that he

seized. After seizing the pistol he handed over the seizure list along

with the recovered revolver to the then I/C, Bongalmara Police Outpost

SI Badarul Islam. Material Ext-1A, 1B, 1C, 1D and 1E are five numbers

of live bullets of size .38 mm. In his cross-examination, he has stated

that in Ext-2 seizure list he did not mention the serial number of the

seized revolver and at what time he had seized the said revolver. He

had seized the revolver in presence of the witnesses. He has not seen
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the revolver that he seized on the day of seizure. At the time of seizure

the bullets were fitted in the revolver.  In the seizure list he did not

mention the bullets  are  of  .38 mm size but according to him these

bullets can be fitted in the seized revolver.  

13. PW-6 SI  Gokul  Chutia  has stated that  on 03.12.2012,  he was

working as the Attached Officer at the Bongalmara Police Outpost. On

that  day,  the O/C of  Bihpuria  Police  Station entrusted him with  the

investigation of Bihpuria P.S. Case No. 72/2008 u/s 25(1-A) Arms Act.

After going through the case diary, he came to know that the previous

I/O  had  already  completed  the  investigation  of  this  case  and  only

prosecution sanction had to be obtained from the District Magistrate

and accordingly,  he  obtained  the  prosecution  sanction.  Ext-6  is  the

prosecution  sanction  letter.  Thereafter,  on  completion  of  the

investigation he submitted charge-sheet against the accused persons

namely, Kinu Kayi, Sonu Thapa, Jamal Ali and Harej Ali u/s 25(1-A) of

the  Arms  Act.  Ext-7  is  the  charge-sheet  wherein  Ext-7(1)  is  his

signature. At the time of filing charge-sheet he did not verify the seized

revolver as it was kept in the Malkhana. In his cross-examination, he

has stated that he did not examine any witness of this case. Before

filing charge-sheet, he had only checked and verified the documents

available  in  the  case  diary.  He  does  not  know  if  the  revolver  was

produced before the District Magistrate. In Ext-2 the time of seizure is

not mentioned. The colour and body number of the revolver has not

been mentioned in Ext-2. 

APPRECIATION OF EVIDENCE

14. Before pondering over the facts that required to be decided let

me concentrate on the point of law. Accused is facing the charge under

section 25(1)(a) of the Arms Act, 1959 (Henceforth “the Act”) as they

were  allegedly  found  in  possession  arms  and  ammunition  in

contravention of section 5 of the Act. So, to adjudge the guilt of the

accused  persons  the  ingredients  of  their   offences  must  have  to

couched in section 5 of the Act. According to section 5 of the Act “(1)No

person shall- (a) use, manufacture, sell, transfer, convert, repair, test
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or proven,  or (b) expose or offer for sale or transfer or have in his

possession  for  sale,  transfer,  conversion,  repair,  test  or  proof,  any

firearm or  any  others  arms of  such  class  or  description as  may be

prescribed or any ammunition unless he holds in this behalf a license

issued in accordance with the provisions of this Act and the rules made

thereunder…………”

15. Thus, as per section 5 of the Act the possession of the arms or

ammunitions  must  be  for  sale,  transfer,  conversion,  repair,  test  or

proof.  But  the  evidence  on  record  does  not  reflect  the  purpose  for

which  the  accused  persons  had  been  carrying  the  firearm  and

ammunition.  According to informant PW-5 SI Mahendra Nath Gogoi,

when the accused persons could not produce any document to him, he

convinced of the fact that the accused had some sinister design in their

mind. But what was the sinister design, has not been elaborated by

any  of  the  prosecution  witnesses.  There  is  nothing  to  show  that

accused had involved in any sort of anti-social activity or had any links

with any criminal or that he had the design to sell the alleged arms and

ammunition.  Thus,  the prosecution has  utterly  failed to purpose  for

which the accused had possessed the arms and ammunition.

16. According to learned defence counsel the seizure of any arms or

ammunition is itself in the realm of doubt as because the prosecution

has failed to produce the actual arm and the seizure witnesses could

not identify the seized arm and ammunition. As per Ext.3 FIR one EAC

199  No.  Enfield  active  Revolver  with  five  live  cartridges  were

recovered. Ext2 Seizure List effected by informant shows that an EAC

No. Enfield Revolver was recovered. But Ext.1 Expert Opinion Report

was given on Revolver ESC 199 Enfield No.2 Mk-I* and of five rounds

of .38 Ammunitions. Moreover, Ext.2 Seizure List also does not bear the

time of seizure. Thus, there exists a serious defect in the identity of the

seized revolver and also about the time of seizure. Moreover, during

the course of trial the revolver that was produced for the identification

of the witnesses also mismatched. Informant M.N. Gogoi (PW-5) who

had allegedly recovered it from the possession of accused Kinu Kaye

has categorically denied that the Revolver that was produced for his
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inspection  was  the  Revolver  that  he  seized  from the  possession  of

accused Kinu Kayi. The gun that was produced for the identity of PW-5

informant had no revolving chamber for bullets and it was indeed not a

revolver  gun.  In  this  connection a clarification was sought  from the

Superintendent of Police, Lakhimpur who in his turn registered an FIR

vide Bihupuria PS Case No. 259/2019 u/s 403/408/420 of the IPC. Since

it is an old pending case and the prosecution has failed to discover the

actual seized revolver as such lingering the trial for a further period

would have denied the rights of speedy justice to the accused persons

and as such the  prosecution evidence allowed to continue vide order

dated  15.5.2019  and  eventually  by  order  dated  7.8.2019  the

prosecution  case  was  closed.  Two  independent  seizure  witnesses

namely PW-2 Faizul Haque and PW-3 Md. Sahabuddin have failed to

depose  anything  about  the  seizure  of  any  sort  and  arms  and

ammunitions. From the evidence of informant PW-5 it has transpired

that at the time of the seizure the seized Revolver was fitted with five

bullets.  Since,  the  prosecution  case  is  itself  doubtful  as  far  as  the

identity  of  the seized gun,  and it  has  come out  that  the bullets  or

cartridges cannot be fitted in the gun that has been produced for the

identification  of  prosecution  witness,  as  such  I  am  of  the  mindful

opinion that the entire edifice of prosecution case washed away.    

17. The brass-tack of the above discussion reveals that seizure of

any firearm and ammunition is itself in doubt for the prosecution has

failed to produce the actual seized arms in the court and secondly the

identity of the seized revolver is mentioned differently in the Ext.3 FIR,

Ext.2  Seizure List  and Ext.1  Expert  Opinion Report.  Moreover,  mere

possession of firearm and ammunition does not ipso fact create any

offence  as  per  section  5  of  the  Act  so  long  as  the  purpose  of  its

possession  was  either  for  sale,  transfer,  conversion,  repair,  test  or

proof.  But the prosecution has not an iota of evidence to prove the

purpose for which the accused person allegedly possessed the firearm

and ammunition, if at all they had possessed it. For the above reasons,

I  am convinced of  the fact  that  the prosecution has  failed to bring
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home the charge under section 25(1)(a) of  the Act against accused

Kinu Kayi and Sanu Thapa. 

O R D E R

18. In view of  the above discussion,  accused Kinu Kayi  and Sanu

Thapa are acquitted of the charge under section 25(1)(a) of the Arms

Act, 1959 and accordingly they are set at liberty forthwith.  The bail-

bonds of  the acquitted accused persons shall  remain in force for  a

further period of six months. 

19.The seized articles be disposed of in due course as per law.

20.Case  against  accused  Md.  Jamal  Ali  and  Md.  Harej  Ali  shall

remain open till their appearance before this Court.

21. The  judgment  is  delivered  and operative  part  of  the  same is

pronounced in the open court on this 13th day of November, 2019. 

 

                                                                        

  (Shri Narayan Kuri)
                    Chief Judicial Magistrate,

                                     Lakhimpur, North Lakhimpur
Dictated and Corrected by me:

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed and typed by me:

Narayan Chetri, Stenographer
                   

                       

…...... Contd. (Appendix)
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

AB SI Lankeswar Narzary (PW-1)

Md. Faizul Haque (PW-2)

Md. Sahabuddin (PW-3)

Inspector Badrul Islam Mazumdar (PW-4)

SI Mahendra Nath Gogoi (PW-5)

SI Gokul Chutia (PW-6)

PROSECUTION EXHIBIT

Expert opinion (Ext-1) 

Seizure list (Ext-2)

Ejahar (Ext-3)

Sketch-map (Ext-4)

Seizure list (Ext-5)

Prosecution Sanction Order (Ext-6)

Charge-sheet (Ext-7)

MATERIAL EXHIBITS

Material Ext-1A, 1B, 1C, 1D and 1E are five numbers of live bullets of

size .38 mm. 

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil                                                             

(Shri Narayan Kuri)
                    Chief Judicial Magistrate,

                                     Lakhimpur, North Lakhimpur
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