
GR 520/2015

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present:  Shri Narayan Kuri, AJS,
           Chief Judicial Magistrate,
           Lakhimpur, North Lakhimpur, Assam

G.R. 520/2015
Under section 341/323/506 of the Indian Penal Code

    State of Assam

             -Vs-

     Md. Samsul Ali
    S/O: Late Kuddus Ali
    R/O: Pub Chandmari
    P/S: North Lakhimpur
    District: Lakhimpur, Assam        

        ...............Accused person

Date of offence explanation : 27.06.2016

Dates of recording evidence of PWs : 02.08.2016, 03.11.2016, 

  19.06.2017, 03.08.2018, 

  01.06.2019, 31.08.2019, 

  20.09.2019                      

Dates of recording statement u/s 313, Cr.P.C : 11.10.2019

Date of argument : 06.11.2019

Date of judgment : 21.11.2019

Advocates appeared in the case:-

Mr. Prasanta Dutta, Additional P.P., for the State

Mr. Giasuddin Ahmed, Advocate, for the accused person

J  U  D  G  M  E  N  T

1. The  vignette  of  the  prosecution  case  is  that  on  17.03.2015

informant  Md.  Ajizur  Islam  lodged  an  ejahar  with  the  In-charge  of

Khelmati TOP under the North Lakhimpur Police Station alleging that at

about 5:00 PM on the same day he sent his younger brother, namely,

Aibur Islam to a shop to bring rice and, on the way, he met accused Md.

Samsul  Ali,  who  was  armed  with  a  'katari-dao'  and  was  under  the
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influence of liquor.  The accused person assaulted Aibur Islam with the

said 'katari-dao' for which he sustained injury in his hand. It is further

alleged that the informant presumed that as the accused chased his

younger brother Aibur Islam with the said 'katari-dao' he might have

fallen down over the 'jeura' (bamboo-fencing) and sustained injury in

his person. The younger brother of the informant somehow fled away

from there  saving  his  life.   The  accused person  has  threatened the

informant to finish his family members by engaging people. Hence,  the

case.

2.  On receiving the ejahar, the In-charge of Khelmati TOP effected

a G.D. Entry vide Khelmati TOP G.D.E No. 291 dated 17.03.2015 and

forwarded the ejahar to the Officer-in-charge of North Lakhimpur Police

Station.  The  Officer-in-charge  of  North  Lakhimpur  Police  Station,  on

receipt of the ejahar, registered a case vide North-Lakhimpur PS Case

No. 271/2015 under section 324/506 of the Indian Penal Code and got

the investigation into the case commenced. The investigating officer,

after  completing  the  investigation,  submitted  charge-sheet  under

section 341/323/506 of the Indian Penal Code against accused person

Md. Samsul Ali to stand trial in the Court.

3. On receipt of the charge-sheet, cognizance of the offence under

section 341/323/506 of the Indian Penal Code was taken as per section

190(1)(b),  Cr.P.C.  On  receipt  of  the  summons  the  accused  person

appeared before the Court and necessary copies were furnished to him

as per section 207 of the Code of Criminal Procedure. The particulars of

the offence under section 341/323/506 of the Indian Penal Code were

explained to the accused person to which he pleaded not guilty and

claimed to face the trial.

POINTS FOR DETERMINATION:

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:
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(a)  Whether  the  accused  person,  at  about  5:00  PM  on  or  before

17.03.2015,  at  village  Pub  Chandmari,  Ward  No.  14,  under  North

Lakhimpur Police  Station,  wrongfully  restrained Md.  Aibur  Islam,  and

thereby  committed  an  offence  punishable  under  section  341  of  the

Indian Penal Code ?

(b)  Whether  the  accused  person,  at  about  5:00  PM  on  or  before

17.03.2015,  at  village  Pub  Chandmari,  Ward  No.  14,  under  North

Lakhimpur Police Station, voluntarily caused hurt to Md. Aibur Islam,

and thereby committed an offence punishable under section 323 of the

Indian Penal Code ?

(c)  Whether  the  accused  person,  at  about  5:00  PM  on  or  before

17.03.2015,  at  village  Pub  Chandmari,  Ward  No.  14,  under  North

Lakhimpur Police Station,  criminally intimidated Md. Aibur Islam with

dire  consequences,  and  thereby  committed  an  offence  punishable

under section 506 of the Indian Penal Code ?

5. During  the  trial  the  Prosecution  side  examined  6  (six)  PWs,

namely, Md. Ajizul Islam (PW-1), Md. Ajmal Ali (PW-2), Md. Yasin Ali (PW-

3), Dr. Banani Sarma (PW-4), Inspector Mahidhar Taye (PW-5), Md. Aibur

Ismal (PW-6) and exhibited 5 (five) documents (Shown in the Annexure

appended below).  After  the  closure  of  the  prosecution  evidence  the

accused person was examined under section 313, Cr.P.C.  wherein he

denied the incriminating materials put to him from the evidence of the

witnesses and declined to adduce evidence in defence.

DISCUSSION, DECISION AND REASONS THEREOF:

6. The facts that need to be appreciated are interwoven in all the

three points and as such these points are taken for discussion together.

7. Informant PW-1 Md. Ajizul Islam has stated that about 1½ years

ago  (from 02.08.2016),  at  about  5:00  PM,  he  had sent  his  younger

brother Aibur Islam to bring rice from a shop. Thereafter, Aibur Islam

returned  home in  injured  condition  and told  him that  while  he  was
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returning from the shop, on the way, the accused demanded money

from  him to  consume  liquor.  Then  Aibur  Islam refused  to  give  any

money to the accused  person for which the accused person gave a

knife blow on his hand. He saw injury on the left hand of Aibur Islam. He

reported about the occurrence at the police station and the police sent

Aibur Islam to the hospital  for  his medical  examination.  Ext-1 is the

ejahar  wherein  Ext-1(1)  and  Ext-1(2)  is  his  signature.  In  his  cross-

examination, he has stated to have not remembered the date of the

occurrence and also the date on which he lodged the ejahar at  the

police station. He admitted that in the ejahar, the date of occurrence

has not been mentioned but to have gone to the police station to file

the ejahar where he had discussion with the second officer of Khelmati

Thana for about 10/15 minutes. He got the FIR/Ejahar written down by

one Petiton writer who then read over the contents of the ejahar to him

and whereupon, he put his signature therein. According to him, he had

filed the ejahar  at  the  Khelmati  Thana on the following day of  the

occurrence,  but  has  not  mentioned  the  cause  for  delay  in  it.  The

distance between Pub-Chandmari and Khelmati Than is about 1 (one)

kilometer.  He  categorically  stated  to  have  not  witnessed  the

occurrence.

8. PW-2 Md. Ajmal Ali, an independent witness, has stated that he

heard that a fighting took place between the accused and some other

persons.  In  his  cross-examination,  he has  stated  that  police  did  not

examine him in connection with the occurrence. According to him, at

the time of  occurrence,  he was at  Itanagar and does not know who

assaulted whom.

9. PW-3 Md. Yasin Ali, an independent witness, has stated that he

heard that fighting took place between Samsul and Aibur, but he did

not witness the occurrence. In his cross-examination, he has stated that

he had not heard that the accused inflicted cut  injury to Aibur with

knife.
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10. PW-4  Dr.  Banani  Sarma,  Medical  Officer,  has  stated  that  on

16.03.2015,  at  8.35 PM she examined one Md.  Ibus Islam,  aged 16

years, male, son of Md. Abdul Malek, resident of village Pub Chandmari

under North Lakhimpur Police Station, in the Casualty Department of

North Lakhimpur Civil Hospital on being identified and escorted by H.G.

Azim Ahmed. There was a history of alleged assault by a known person

on 16.03.2015.  On examination,  she  found a  linear  abrasion  on  left

forearm, size (3 x 0.5) cm2. According to her, the injury was simple in

nature, caused by blunt weapon and the age of the injury was fresh.

Ext-2 is the injury certificate wherein Ext-2(1) is my signature with seal.

In her cross-examination, she has stated that such injury may also be

caused by falling on a hard surface.

11. PW-5 Inspector Mahidhar Taye, Investigating Officer, has stated

that  during the  course  of  preliminary  investigation,  ASI  Dharmeswar

Das examined the informant/victim Ajizur Rahm at the police outpost

itself and recorded his statement and sent him to North Lakhimpur Civil

Hospital for his medical examination. Thereafter, said ASI Dharmeswar

Das visited the place of the occurrence, and prepared a rough sketch-

map of the same and also examined the witnesses found at and around

the place of the occurrence and recorded their statements. Thereafter,

ASI Dharmeswar Das arrested the accused and allowed him to go on

bail and collected the injury report of the victim from North Lakhimpur

Civil  Hospital  and  on  completion  of  his  preliminary  investigation  he

handover the case diary to the Officer-in-Charge of North Lakhimpur

Police Station. Thereafter, he investigated the case and on completion

of  the  investigation  submitted  charge-sheet  against  accused  Md.

Samsul Ali under section 341/323/506 of the Indian Penal Code. Ext-3 is

the extract copy of the Khelmati O.P. G.D.E No. 291 dated 17.03.2015,

Ext-4 is the sketch-map of the place of the occurrence and Ext-5 is the

charge-sheet.

12. Victim  PW-6  Md.  Aibur  Islam  has  stated  that  informant  Azijul

Islam is  his  elder  brother  and accused Samsul  Ali  is  known to  him.

According to him, the occurrence took place about 5 (five) years ago
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(from 31.08.2019) at about 7:00 PM. On the day of occurrence, he had

gone to a shop situated near the house of the accused to bring rice and

on the way he met the accused. The accused was under the influence

of liquor and stopped him and asked for some money from him. He

replied the accused that he did not have any money and he was going

to a shop to purchase rice. The accused had kept a knife on the back

pocket of his pants and with the said knife he assaulted him for which

he sustained injury on his left hand and then he pushed the accused

and fled away from there and reported about  the occurrence  to his

father. In his cross-examination, he has stated to have not remembered

the date of the occurrence. But he has clarified that the accused had

come out of his house and met him on the road when an  altercation

took  place  between them as  the  accused  person  demanded money

from him. He could not say if  the accused after the occurrence had

gone  to  his  house  and  slept  in  his  house;  and  if  on  the  day  of

occurrence  the  son  of  accused  was  watching  T.V  in  the  house.  He

admitted that in connection with the same occurrence the accused had

lodged  a  case  against  them.  According  to  him,  the  accused  had

undergone medical  treatment of  his eyes at Nepal,  but he does not

know with whom those documents were available.  

13. PW-7 ASI Dharmeswar Das, another I/O in this case has reported

to have conducted preliminary investigation of the case after receipt of

the ejahar on 17.3.2013 in the Khelmati TOP. He examained informant

Md. Ajiji Islam and proceeded to the place of the occurrence and having

inspected the place he drew up a rough sketch-map of the same. He

had  also  examined  the  witnesses  found  near  the  place  of  the

occurrence. He examined injured Aibur Islam at the police station. On

4.4.2015 accused Samsul Ali voluntarily appeared at the police station

when he arrested him and allowed to go on bail. On completion of the

preliminary investigation, he submitted the case diary to the then I/C

Khelmati  Police  O.P.  In  his  cross-examination  too,  he  conceded  that

there  is  no  any  mention  of  date  of  the  occurrence  in  the  ejahar.

According to him the occurrence took place at 5 PM but ejahar was

received  on  17.3.2015  at  2  PM  and  he  visited  the  place  of  the
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occurrence at 2.15 PM. He admittedly did not examine the owner of the

shop which is located near the place of the occurrence. He did not seize

any knife. He has further stated that PW Ajijul Islam and Aibur Islam did

not tell him the facts in the manner in which the same was deposed in

the court.    

APPRECIATION OF EVIDENCE

14. It  has  elicited  from  the  evidence  narrated  above  that  except

victim PW-6 Aibul Islam there is no other eye-witness to the occurrence

has been adduced by the prosecution. As per the version of PW-4 Dr.

Banani  Sarma,  Medical  Officer,  at  8.35  PM  on  16.03.2015,  she

examined the victim when he was 16 years old, under police escort and

found a linear abrasion in his left  forearm of size (3 x 0.5) cm2  which

was a simple but fresh injury caused by blunt object. The doctor is of

the opinion that such injury may also be caused by falling on a hard

surface.

15. Now let me consider the version of victim. Victim PW-6 Md. Aibur

Islam has stated that at about 7:00 PM on the night of the occurrence

he had been going to a shop near the house of the accused to bring rice

and on the way he met the accused who was under the influence of

liquor and stopping him, the accused asked for some money from him.

When the victim refused to meet his demand the accused assaulted

him with a knife kept in the back pocket of his pants causing injury in

his left hand. The victim then pushed aside the victim and fled away

from there and reported about the occurrence to his father.  This part of

the deposition of victim has the support of informant PW-1 Azizul Islam

who is brother of victim. Independent witnesses namely PW-2 Ajural Ali

and  PW-3  Md.  Yasin  Ali,  although  hearsay  witnesses  but  have  also

stated to have heard that accused and informant had a fight. During

cross-examination, victim has stated that he gave a push to accused

Samsul and went away when he was being inflicted knife blow. In the

Ext.1 FIR also it has mentioned that accused had fallen on a fencing

when he tried to inflict dao blow to victim and had sustained injuries.
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Thus, the above assertion is reflexive of the fact that the accused had

also suffered injuries in the instant case. Victim PW-6 Aibur Islam has

admitted that  accused has also lodged a case against them over the

same incident.  It  has  also  admitted  by  the  victim that  accused  got

treated at Nepal for his eyes. So, what was the nature of injury suffered

in the occurrence has not  been clear  but according to accused,  the

victim had poured some substance in his right eye causing damage to

it.

16. From  the  evidence  of  victim  it  has  come  out  that  he  was

assaulted with a knife but the Ext.2 Injury Certificate shows that the

linear abrasion in the forearm of victim was caused by blunt weapon.

But knife with which victim claimed to have been assaulted by accused,

is a sharp weapon. Moreover, PW-7 I/O has admitted to have not seized

the knife with which the victim was assaulted. Thus, there appears a

contradiction  in  the  version  of  victim  and  medical  report.  This

contradiction shrouded into a doubt for the I/O has not seized the knife

and  the  ejahar  was  filed  after  one  day  of  the  occurrence  that  too

without  explanation  for  delay  and  without  specifying  the  date  of

occurrence in it. The Ext.2 Injury Report proves the fact that victim was

taken to the police  station in  the night  of  the occurrence  itself  and

informant  had  a  talk  with  the  police  official  but  still  then  they

committed delay of  one day in lodging the ejahar is a matter to be

considered with a pinch of salt. The encounter between accused and

the victim cannot be ruled out in the prosecution case, but what was

the  actual  happening  at  the  place  of  the  occurrence  could  not  be

cleared up by bringing in impeccable evidence. The lone evidence of

victim has not been above board because of its contradiction with Injury

Report  and  because  of  delayed  lodging  of  the  FIR  that  too  without

explaining  the  cause  of  delay  and  without  specifying  exact  date  of

occurrence in it. The accusation of accused against the victim that he

had  also  lodged  a  case  against  them  is  another  loose  link  in  the

prosecution case.
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17. Situated thus, I am of the mindful opinion that the prosecution

has failed to bring home the charge under section 341/323/506 against

accused Md. Samsul Ali.

O R D E R

18. In view of the discussion made above, I hereby acquit accused

Md. Samsul Ali from the charge under section 341/323/506 of the Indian

Penal Code and as such he is set at liberty forthwith. The bail-bond for

the acquitted accused Md.Samsul Ali shall remain in force for a further

period of six months.

19. The  judgment  is  delivered  and  operative  part  of  the  same is

pronounced in the open court on this 21st day of November, 2019.

 (Shri Narayan Kuri)
Chief Judicial Magistrate,

       Lakhimpur, North Lakhimpur

Dictated & corrected by me-

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur     

Transcribed & typed by-

Sri Narayan Chetri, Stenographer

                              Contd. …… Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Md. Ajizul Islam (PW-1) 

Md. Ajmal Ali (PW-2)

Md. Yasin Ali (PW-3)

Dr. Banani Sarma (PW-4) 

Inspector Mahidhar Taye (PW-5)

Md. Aibur Ismal (PW-6)

PROSECUTION EXHIBITS

Ejahar (Ext-1)

Injury certificate (Ext-2)

Extract copy of the Khelmati O.P. G.D.E No. 291 dated 17.03.2015  (Ext-3)

Ext-4 (Sketch-map)

Ext-5 (Charge-sheet)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBITS

Nil    

                     (Shri Narayan Kuri)
                   Chief Judicial Magistrate,

                 Lakhimpur, North Lakhimpur
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