
G.R. 887/2015

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam.

G.R. 887/2015
Under section 279/338/304-A of the Indian Penal Code

State of Assam

                    -Vs-

 Sri Kushal Neog
S/O: Sri Hora Kanta Neog
R/O: Kharjan Gaon
P/S:  Naraynpur
District: Lakhimpur  

...............Accused person

Date of offence explanation : 08.12.2015

Dates of recording evidence : 10.05.2016, 21.07.2016, 

   18.10.2016, 19.12.2016,

    01.08.2017, 20.09.2017, 

  26.02.2019, 16.07.2019,  

Statement u/s 313, Cr.P.C. recorded on : 02.09.2019

Date of argument : 21.10.2019, 13.11.2019

Date of judgment : 26.11.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Sanjib Gogoi, Advocate, for the accused person   

J  U  D  G  M  E  N  T

1. Prosecution  case  has  arisen  out  of  an  ejahar  lodged  on

08.05.2015 by one Sri  Sanjay Koiri  with the Officer-in-Charge,  North

Lakhimpur Police Station alleging that on 04.05.2015 when the 709 Bus

bearing Registration No. AS-01-H-8697 was returning to No.3 Balijan

from Dhalpur Simaluguri carrying 'borjatris', (members of bride-groom

party) the driver drove the said vehicle with high speed and negligently
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and on the way near Ganesh Mandir in front of Tata Motors the said bus

got skidded off the left side of the road to the paddy field. Among the

'borjatris' who had boarded the 709 bus one died on the spot and the

remaining sustained grievous injuries. There was delay in lodging the

ejahar as he was busy with the injured persons. Along with the ejahar,

a  list  containing  the  name of  one  deceased person  and 24 injured

persons has been enclosed herewith.  Hence, the case.

2. After receiving the FIR, the Officer-in-Charge of North Lakhimpur

Police Station registered a case vide North Lakhimpur Police Station

Case  No.  460/2015,  under  section  279/337/338/304-A  of  the  Indian

Penal Code. The investigation in this case was carried out, and after the

completion of investigation, the investigating officer submitted charge-

sheet  under  section  279/337/338/304-A  of  the  Indian  Penal  Code

against accused Sri Kushal Neog to stand trial in the Court.

3. On receipt of the charge-sheet, cognizance of the offence under

section  279/337/338/304-A  of the Indian Penal Code was taken as per

section 190(1)(b), Cr.P.C. After the appearance of the accused person

before the Court, copies were furnished to him as per section 207 of

the Code of Criminal Procedure. The particulars of the offence under

section 279/338/304-A of the Indian Penal Code were explained to the

accused person to which he pleaded not guilty and claimed to face the

trial.

POINTS FOR DETERMINATION:

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(a) Whether the accused, on 04.05.2015, near Ganesh Mandir in front

of Tata Motors, under North Lakhimpur Police Station, drove a 709 Bus

bearing registration number AS-01-H-8697 on the National Highway in

a manner so rash or negligently as to endanger human life, or to be

likely  to  cause  hurt  or  injury  to  any  other  person,  and  thereby

committed an offence punishable under section 279 of the Indian Penal

Code ?

Page 2 of 12



G.R. 887/2015

3

(b) Whether the accused, on 04.05.2015, near Ganesh Mandir in front

of Tata Motors, under North Lakhimpur Police Station, caused grievous

hurt  to  Sri  Jakab Aind,  Sri  Nirmal  Bhangra,  Sri  Prabhat  Chandiguria,

Smti. Sudevi Topno, Sri Anita Runia, Smti. Hina Aind, Smti. Molati Kota,

Smti. Sunmi Tapno, Smti. Motina Aind, Smti. Anjuli Aind, Smti. Moromi

Lon,  Smti.  Arti  Koria,  Smti.  Rubina Minjur,  Sri  Sukru Dhan,  Sri  Mikul

Somra, Sri Sunil Khata, Sri Jisoya Sabar, Sri Kiran Khujun, Sri Fasinul

Panta and Sri Shndya Kath by driving a 709 Bus bearing registration

number AS-01-H-8697 on the National Highway in a manner so rash or

negligent  as  to  endanger  human  life,  and  thereby  committed  an

offence punishable under section 338 of the Indian Penal Code?

(c)  Whether the accused, on 04.05.2015, near Ganesh Mandir in front

of Tata Motors, under North Lakhimpur Police Station, caused the death

of Patrash Nachika, by driving a 709 Bus bearing registration number

AS-01-H-8697 on the National Highway  in a rash and negligent manner

not  amounting  to  culpable  homicide,  and  thereby  committed  an

offence punishable under section 304-A of the Indian Penal Code ?

5.      During  the  trial  the  Prosecution  side  has  examined  9  (nine)

witnesses,  namely,  Sri  Sanjay  Koiri  (PW-1),  Sri  Prabhat  Chandiguria

(PW-2), Sri Nirmal Vengra (PW-3), Sri Jakub Aind (PW-4), Smti. Marami

Aind (PW-5), Sri Sunil Kath (PW-6), Smti. Rubina Minjur (PW-7), Sri Ajit

Baruah (PW-8), Sri Dulu Hazarika (PW-9), Sri Samel Kath (PW-10), Dr.

Gunaranjan Miri  (PW-11),  ASI  Nityananda Bhuyan (PW-12),  Sri  Tapan

Minjur (PW-13), Inspector Jiban Das (PW-14), and exhibited 7 (seven)

documents  (Shown  in  the  Annexure  appended  below).  The  defence

side  has  cross-examined  prosecution  witnesses.  On  closure  of  the

prosecution witnesses all the incriminating materials surfaced thereon

against the accused person were put to his explanation under section

313 Code of  Criminal  Procedure.  The defence plea was in complete

denial. I have heard the Argument of both sides and thereupon come to

the following finding:  
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DISCUSSION, DECISION AND REASON THEREFOR:

6. Let  me,  first  of  all,  re-produce  herein  below  the  gist  of  the

testimonies of the witnesses examined by the prosecution in this case.

7. PW-1 Sri  Sanjay Koiri  has stated that on 04.05.2015 he along

with  other  persons  had  gone  to  Simalguri  Nachpur  as  'borjatri'

(member of  the bride-groom party)  on occasion  of  marriage  of  one

Akub  Ain  of  their  village.  After  attending  the  marriage  while  the

'borjatri' party were returning in a bus driven speedily by the accused,

the  bus  turned  turtle  on  the  opposite  side  of  Tata  Motors.  He  has

further stated that he saw the bus when it turned turtle as because he

was coming in a small vehicle along with the bride and groom behind

the said bus. He went to the place of accident, saw a hue and cry and

also  saw  that  somebody  had  sustained  fracture  on  their  hand,

somebody  had  sustained  injury  on  their  waist  and  somebody  had

sustained injury on their face. One of the 'borjatri' fell down below the

bus under the pressure of the bus, said person had died.

8. PW-2  Sri  Prabhat  Chandiguria  has  stated  that  on  the  day  of

occurrence  he  along  with  other  'borjatris'  were  returning  in  a  bus

driven by accused from the marriage party at Simaluguri Nachpur and

on the way near Ganesh Mandir in front of Tata Motors the said bus

turned turtle. The driver of the bus had driven the bus speedily. One

person  named  Patras  Nasika  died  on  the  spot  and  Borjatris  had

sustained injuries.

9. PW-3 Sri Nirmal Vengra has stated that on 04.05.2015 they had

gone to Nachpur to attend marriage in a bus and on their return from

the  marriage  house  before  reaching  Lakhimpur  Town  near  Ganesh

Mandir that said bus met with an accident. The bus turned turtle as it

was driven speedily. As a result, he became unconscious. Later on, he

heard that a person named Patras Nasika died in the said accident. Due

to the accident he sustained injury on his ear and undergone medical

treatment at Saumerpith Hospital but he has not recovered from his

injury.
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10. PW-4 Sri Jakub Aind, victim, has stated that the occurrence took

place on 05.05.2015. On the day of occurrence, he along with other

persons had gone to Simaluguri Nachpur as 'borjatri'  on occasion of

marriage of his uncle's son named Akub Aind and on their return after

crossing Ganesh Mandir near Tata Dealer the said bus turned turtle.

The driver drove the bus speedily for which he lost control over the bus

and as such it  turned turtle.  As a result  of  the accident one Patras

Nasika  died  on  the  spot.  He  also  sustained  injury  on  his  head and

chest.  Other  'borjatris'  numbering  21 or  22 had sustained injuries.

People  assembled at  the place of  accident  and shifted them to the

hospital for their medical treatment. The accused was the handyman of

the said bus. In  his cross-examination, he has stated that he does not

know who was driving the bus. The accident took place at about 7:00

PM/8:00  PM  in  the  Highway  when  many  vehicles  were  commuting

through the said Highway. The bus was driven speedily but he could

not say what was its speed. Police examined him. He does not know

the registration number of the bus. 

11. PW-5 Smti. Marami Aind, victim, has stated that on the day of

occurrence she along with other persons were returning in a bus from

the marriage party of his uncle Akub Aind at Nachpur as 'borjatri'. As

the said bus was driven speedily it turned turtle just before reaching

North Lakhimpur Town near Ganesh Mandir  and as such she sustained

injury on her chest. One of the 'borjatri' named Patras Nasika died on

the spot. There was fracture of hand and leg of two 'borjatris' and some

of  them  sustained  injuries  on  their  hand  and  head.  In  his  cross-

examination,  she has stated that she does not know the reason for

which the said bus got skidded off.   

12. PW-6  Sri  Sunil  Kath,  victim,  has  stated  that  he  had  gone  to

Simaluguri Nachpur to attend the marriage ceremony of his 'bhagin'

(nephew) and while returning in a bus near Ganesh Mandir the said bus

met with an accident.  The driver had driven the bus in a negligent

manner and at the turning the said bus turned turtle and as a result a

person died on the spot and one of the persons sustained fracture on
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his hand and other one had fracture on his leg. He sustained some

injury on his head. He does not know the driver of the offending bus. In

his cross-examination, he has stated that he does not know how the

bus got skidded off. The bus did not collide with other bus. Their bus

was coming in its own side. The occurrence took place in between 7:30

PM-8:00 PM at night. 

13. PW-7 Smti. Rubina Minjur, victim, has stated that on the day of

occurrence, she had gone with 'borjatri' for the marriage of their village

boy in a bus. The marriage was solemnized at Simalguri Nachpur. While

they were returning from marriage, their bus met with an accident near

Ganesh Mandir at North Lakhimpur by falling down beside the road and

in that occurrence one Patrash Nachika died. Almost all the 'borjatris'

present in the bus got injured in the accident. She had also sustained

injury on his left leg. The bus driver was driving the bus speedily and so

the accident took place. They were brought to North Lakhimpur Civil

Hospital for treatment. In her cross-examination, she has stated that

the bus fell down as it was driven speedily. She does not know in what

speed the bus  was  driven.  She had boarded bus for  the first  time.

According to him the bus did not hit any object.  

14. PW-8 Sri Ajit Baruah, an independent witness, has stated that on

the day of  occurrence  he was going from North  Lakhimpur Town to

Hanuman Mandir by a bike. It was about 5:30-6:00 PM. Before reaching

Hanuman Mandir two nos. of truck overtake him and a bus driven by

accused which was coming from the opposite direction in order to save

from the dashing of the truck came towards the side of the road and

turned  turtle  on  a  drain  by  the  side  of  the  road.  Some  of  the

passengers of the bus sustained injuries. The injured passengers were

shifted to hospital by 108 vehicle. Police seized the said vehicle by  Ext-

2 Seizure List   and Ext-3 seizure lists,  Ext-2(1)  and Ext-3(1) are  his

signature. In his cross-examination, he has stated that he had seen the

occurrence in his own eyes. According to him the bus got skidded off as

it tried to save from the truck. The police vehicle was chasing both

trucks. According to him both the truck were going in high speed but
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the bus was not driving in high speed. He has further stated that the

police vehicle which had chased the truck has caused the accident.  

15. PW-9 Sri Dulu Hazarika, an independent witness, has stated that

on  the  day  of  occurrence  he  was  going  from  North  Lakhimpur  to

Pahumara  by  means  of  a  motorcycle  and  two  trucks  very  speedily

overtook  him.  At  that  time,  a  bus  was  coming  from  the  opposite

direction and while giving side to the trucks it turned turtle and the

passengers  of  the  bus  sustained  injuries.  After  sometime  108

ambulance  came  and  shifted  the  injured  passengers  to  the  Civil

Hospital. In the mean time, police came and recovered the bus with the

help of a crane. In Ext-2 and Ext-3 seizure lists, Ext-2(2) and Ext-3(2)

are his signature. In his cross-examination, he has stated that both the

trucks  were  in  high  speed.  The  occurrence  took  place  in  front  of

Ganesh Mandir. The bus got skidded off  the road towards the paddy

field when it  gave side to the truck.  According to him the bus was

coming in the normal speed. The police did not read over the contents

of both the papers in which he put his signature. 

16. PW-10 Sri Samel Kath, an independent witness, has stated that

he  had  heard  that  while  the  'borjatri'  party  of  village  Balijan  were

returning in a bus the said bus turned turtle near Ganesh Mandir. On

the following day, he went to the hospital and in the said occurrence

one  Patras Nasika died. The police did not record his statement. 

17. PW-11 Dr. Gunaranjan Miri, Medical Officer, has stated that he

had  done  post  mortem  examination  on  the  dead  body  of  Patrash

Nasika and found a male dead body of average built and rigor mortis

present and fracture of  7,  8,  9 and 10 ribs on both sides of  chest,

pleural  and  both  the  lungs  are  lacerated  with  blood  in  pleural  and

thoracic cavity. Spleen is lacerated and blood in the abdominal cavity

and  as  per  his  opinion,  the  cause  of  death  is  due  to  shocks  and

hemorrhage due to injuries sustained. Ext-4 is the post mortem report

and Ext-4(1) is his signature.  
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18. PW-12 ASI Nityananda Bhuyan, Investigating Officer, has stated

that during the course of investigation, he went to the place of the

occurrence and found a bus lying in a drain by the side of the National

Highway, sent the injured persons to the North Lakhimpur Civil Hospital

and during their treatment one of them (named Patrash Nasika) was

declared dead by the doctor of North Lakhimpur Civil Hospital and he

sent the dead-body for post mortem examination, seized the offending

vehicle, arrested the accused and released them on bail, collected the

medical  report  and  post  mortem  report  and  on  completion  of

preliminary investigation submitted case diary to the Officer-in-charge

of  North  Lakhimpur  Police  Station.  In  his  cross-examination,  he  has

stated that he does not know whether the extract copy of the NLPS

G.D. Entry No. 141 dated 04.05.2015 was enclosed with the FIR or with

the charge-sheet. The name of the injured person is not mentioned in

the FIR. In the FIR the name of the driver of the vehicle is also not

mentioned. Witness Sanjay Kori did not tell him the name of driver of

the  offending  vehicle.  In  the  FIR  the  time of  the  occurrence  is  not

mentioned. The offending vehicle did not collide with any vehicle and it

skidded off the road on the left side. Witness Jakub Aind did not tell him

the name of the driver and that the accused was driving the vehicle at

the time of the occurrence. Witness Marami Aind did not tell him that

since  the  bus  drove  in  a  speed as  such  out  of  fear  she  had slept.

Witness Sunil Kath did not tell him that the bus was drove in a rash

manner and unable to maneuver the steering in a turn, the bus got

skidded off; that the occurrence took place in between 7:00-8:00 PM.

As per the version of the witnesses the occurrence took place at 10:25

PM. Near the place of occurrence there is no turn.  

19. PW-13 Sri Tapan Minjur, an independent witness, has stated that

he was informed by some unknown person over telephone that a bus

carrying  members  of  marriage  party  met  with  an  accident  and

accordingly he went to the place of occurrence and found that the bus

was  lying  by  the  side  of  the  road  and  10/15  nos.  of  the  'borjatri'

(members of bride-groom party) were injured and they were sent to the
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hospital and while under going medical treatment one of the injured

persons succumbed to his injuries at the hospital. The person who died

was preacher of Christian religion. On that day, 'borjatri' had come in

the said bus from Simalguri to their village Balijan. From the people

who were gathered at the place of occurrence he came to know that

the driver consumed alcohol. In his cross-examination, he has stated

that he did not see who was driving the said offending vehicle and how

it got skidded off the road. He does not know how the occurrence took

place. 

20. PW-14 Inspector Jiban Das, Investigating Officer, has stated that

on going through the case diary, it appears that previously the case

was investigated by ASI Nityananda Bhuyan and the investigation of

the  case  was  almost  completed  and  only  charge-sheet  had  to  be

submitted.  Thereafter,  on  being  satisfied  with  the  investigation

conducted  by  ASI  Nityananda  Bhuyan,  he  submitted  charge-sheet

against accused Sri Kushal Neog under section 279/337/338/304-A of

the  Indian  Penal  Code.  Ext-7  is  the  charge-sheet.  In  his  cross-

examination, he has stated that the extract copy of NLPS G.D. Entry

No. 141 dated 04.05.2015 was not enclosed with the FIR or with the

charge-sheet. 

                     APPRECIATION OF EVIDENCE

21. The evidence of the witnesses as discussed above points out the

fact that at the time of the occurrence the bus was at high speed. In

the  instant  case  PW-1  Sanjay  Koiri  (informant),  PW-2  Prabhat

Chandiguri  (victim),  PW-3 Nirmal  Bhengra  (victim),  PW-4 Jakub  Aind

(victim), PW-5 Smti Marami Aind (victim), PW-6 Sunil Kath (victim), PW-

7 Smti Rubina Minjur (victim), PW-8 Ajit Barua (eye-witness) and PW-9

Dulu Hazarika (eye-witness) had seen the occurrence happening. PW-2

to 7 were inside the bus at the time of the occurrence but PW-1, 7 and

8 were outside the bus. According to PW-1 to 7 the bus was at high

speed at the time of the occurrence and suddenly skidded off the road.

According to PW-1 the bus was going on its own side and just before

skidding off it came to the side a little bit more and then capsized. But
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according to PW-8 Ajit Barua and PW-9 Dulu Hazarika who happened to

be at  the place of  the occurrence  have stated that  two trucks  had

overtaken them in a very rash manner. According to PW-8 the truck

was about to rammed against the marriage party carrying bus and to

give pass to that trucks, the passenger bus came on the side of the

road and got skidded off the road.

22. The Hon’ble Gauhati High Court (Agartala Bench) in the decision

published in [2012 (116) AIC 699] in Madhu Sudhan Debnath vs State

of Tripura has held that “19. In view of the decision of the Apex Court in

Satish (State of Karnataka Vs Satish [(1998) 8 SCC 493] it can be said

that the mere proof of ‘high speed’ is not sufficient to prove rashness

and negligence to drive home the accusation under section 279 and

304-A of IPC. The Supreme Court in no unequivocal terms laid down

that it is for the prosecution to bring on record material to establish as

to what it meant by high speed in the facts and circumstances of the

case.  Criminality  is  not  to  be presumed,  subject  of  course  to some

statutory exceptions. There is no such statutory exception pleaded in

the present case. In absence of any material on record, no presumption

of rashness or negligence can be drawn by invoking the maxim res ipsa

loquitor….”

 23. The place where the occurrence took place is a national high-

way where usually the motor-vehicle run in a high speed, and as such

the assertion of the witnesses that the bus was at high speed do not

readily  attract  the  ingredients  of  rash  driving.  The  prosecution  has

failed to show what was the limit of speed in the area of accident and

was the bus was driving exceeding that limit. According to PW-8 and 9

the bus was in normal speed. As such I constrained not to jump into the

conclusion of rash and negligence driving only on the count of speed

given the fact that two eye-witnesses have stated that it was to save

the bus from being rammed by an impending truck that the accused

came to the side of the road and thus his bus turned turtle. Hence, I

conclude that  the prosecution has failed to prove the charge under
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section 279/304-A/338 of the Indian Penal Code and thus all the points

for determination are decided in negative against the prosecution. 

O R D E R

24. In  view  of  the  foregoing  discussion,  I  am  of  the  reasonable

opinion that accused Sri Kushal Neog is acquitted of the charge under

section 279/338/304-A of the Indian Penal Code and as such he is set at

liberty  forthwith.  Consequently,  the  bail  bond  of  the  accused  shall

remain in force for a further period of six months from today. 

25. The  seized  709  bus  along  with  its  documents  thereof  be

disposed of in due course as per law. 

26. Given under my hand and the seal of this Court on this the 26th

day of November, 2019.   

                    

        (Shri Narayan Kuri)
               Chief Judicial Magistrate,

                        Lakhimpur, North Lakhimpur

Dictated & corrected by me-

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed & typed by-

Sri Narayan Chetri, Stenographer

Contd. …. Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Sanjay Koiri (PW-1)

Sri Prabhat Chandiguria (PW-2)

Sri Nirmal Vengra (PW-3)

Sri Jakub Aind (PW-4) 

Smti. Marami Aind (PW-5)

Sri Sunil Kath (PW-6)

Smti. Rubina Minjur (PW-7) 

Sri Ajit Baruah (PW-8)

Sri Dulu Hazarika (PW-9)

Sri Samel Kath (PW-10)

Dr. Gunaranjan Miri (PW-11)

ASI Nityananda Bhuyan (PW-12)

Sri Tapan Minjur (PW-13)

Inspector Jiban Das (PW-14)

PROSECUTION EXHIBIT

Ejahar (Ext-1)

Seizure list (Ext-2)

Sketch-map (Ext-3)

Post Mortem report(Ext-4)

Sketch map (Ext-5)

MVI Report (Ext-6)

Charge-sheet (Ext-7)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil                                                               

        (Shri Narayan Kuri)
               Chief Judicial Magistrate,

                        Lakhimpur, North Lakhimpur
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