
G.R. 3475/2017

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam

G.R. 3475/2017
Under section 447/427 of the Indian Penal Code

State of Assam
       -Vs-
Sri Prasanta Bhuyan
S/O: Late Jogeswar Bhuyan 
R/O: Solal Gaon
P/S: Panigaon
District: Lakhimpur, Assam

                                            ………Accused person

Date of offence explanation :  05.06.2018

Dates of recording evidence of PWs :  24.12.2018, 16.02.2019, 

                                                            11.06.2019, 01.08.2019 

Date of examination u/s 313, Cr.P.C. :  27.08.2019

Date of recording evidence of DWs :  18.09.2019

Date of Argument :  10.10.2019

Date of judgment :  23.10.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Prasanta Buragohain, Advocate, for the accused person

J  U  D  G  M  E  N  T

1. The  factual  matrix  of  the  prosecution  is  that  on  01.12.2017

informant Sri Phatik Sarmah, lodged an FIR with the Officer-in-charge of

Panigaon Police Station alleging that accused Sri Prasanta Bhuyan has

been objecting and threatening the masons to constuct the walls of the

Solal Gaon Public Smashan Shed  (cremation shed) which was being

constructed under a project by the Sports Authority of India (SAI). At
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about  6:10  PM,  on  01.12.2017 under  the  leadership  of  accused  Sri

Prasanta  Bhuyan  some  persons  entered  into  the  Solal  Gaon  Public

Smashan and damaged the 'pucca'  walls  of  the Smashan-Ghar  and

while  returning  from  there  some  of  the  villagers  had  seen  the

miscreants coming out of the Smashan after damaging the 'pucca' wall

of  the  Smashan-Ghar  and  accordingly  informed  them  about  the

occurrence. Hence, the case. 

2. On receipt of the ejahar, the Officer-in-charge of Panigaon Police

Station registered a case vide Panigaon P.S. Case No. 74/2017, under

section  447/427/506/34  of  the  Indian  Penal  Code  and  got  the

investigation into the case commenced. The investigating officer, after

completing  the  investigation,  submitted  charge-sheet  under  section

447/427 of the Indian Penal Code against accused persons Sri Prasanta

Bhuyan to stand trial in the Court.

3. On receipt of the charge-sheet, cognizance of the offence under

section 447/427 of  the Indian Penal  Code was taken as per  section

190(1)(b) of the Code of Criminal Procedure. Accused person entered

his  appearance  before  the  Court  after  receiving  the  summons  and

copies were furnished to him as per provision contained in section 207

of  the  Code  of  Criminal  Procedure.  The  particular  of  offence  under

section 447/427 of the Indian Penal Code when being read over and

explained to the accused person he pleaded not guilty and claimed to

be tried.

POINTS FOR DETERMINATION:

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(a) Whether accused person at about 6:10 PM on 01.12.2017, at village

Lechai  Chapari,  under  North  Lakhimpur  Police  Station,  committed

criminal trespass by entering into the compound of Solal Gaon Public
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Smashan, with intent to commit an offence, and thereby committed an

offence punishable under section 447 of the Indian Penal Code?

(b) Whether accused person at about 6:10 PM on 01.12.2017, at village

Lechai  Chapari,  under  North  Lakhimpur  Police  Station,  committed

mischief  by  damaging  the  'pucca'  walls  of  the  Solal  Gaon  Public

Smashan-Ghar, which is a public property, and thereby committed an

offence punishable under section 427 of the Indian Penal Code?

5. During  the  trial  the  Prosecution  side  could  examine  5  (five)

witnesses  namely  Sri  Phatik  Sarmah  (PW-1),  Sri  Dandi  Ram Phukan

(PW-2),  Sri  Girin  Kalita  (PW-3),  Sri  Jyotish  Kalita  (PW-4)  and  SI

Debananda  Mahanta  (PW-5).  The  prosecution  has  also  exhibited  3

(three)  documents  (Shown  in  the  Annexure  appended  below).  The

defence has cross-examined prosecution witnesses and thereafter, all

the incriminating materials surfaced in the evidence of the prosecution

witnesses  against  accused person was put  to  his  explanation under

section 313, Cr.P.C. The defence plea was in complete denial and he

inclined  not  to  adduce  evidence  in  his  defence  and accordingly  he

examined Sri Achinta Dutta as DW-1 and Smti. Sabita Phukan as DW-2. 

6. I  have heard the final  argument of  both sides and thereupon

come to the following finding:

DISCUSSION, DECISION AND REASONS THEREOF:

7. Since a common thread of facts runs through both the points as

such both the points are taken together for discussion for the sake of

convenience. 

8. PW-1 Sri Phatik Sharma, informant, has stated that the Smashan

Committee had started the construction of a shed within the compound

of the Smashan about a week before the date of occurrence. On the

day of  occurrence,  while he was playing badminton,  a  few villagers
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informed him that the accused had damaged the wall erected above

the  plinth  of  the  under  construction  shed  of  the  Smashan.  He  has

further stated that thereafter,  he along with their President Sri  Girin

Kalita  went  to  the  Smashan  and saw that  the  accused  person  was

present there armed with a hammer like article and that the accused

was coming out from the Smashan compound after breaking the under

construction shed for which Smashan Committee had to sustain a loss

of about Rs. 20,000/- and on the same day, he along with the President

of the Smashan Committee lodged an ejahar at the police station. Ext-

1  is  the  ejahar  wherein  Ext-1(1)  is  his  signature.  In  his  cross-

examination,  he  has  stated  that  the  ejahar  was  written  by another

person  on  his  instruction.  He  had  not  personally  seen  the  accused

breaking the under-construction shed of the Smashan. He admitted to

have  not  name  the  villagers  who  had  informed  them  about  the

damaging of the under-construction shed of the Smashan. He has not

seen the long, hammer-like article and the bricks of the broken wall

and the cut rods of the pillars in the Court. The occurrence had taken

place in the evening at about 6:10 PM. It was a bit dark at that point of

time but things were visible. 

9. PW-2 Sri Dandi Ram Phukan has stated that in the evening time

when he had gone to light 'sakhi' (earthen lamp) in the Mandir (temple)

situated  by  the  side  of  Smashan  he  saw  a  group  of  people  going

towards the Smashan and in the said group Puneswar Phukan, Jadu

Phukan,  Naren  Saikia,  Prasanta  Bhuyan and other were present.  He

offered  puja  in  the  'Mandir'  and  after  sometime  he  went  to  the

Smashan and saw the wall of the Smashan in damaged condition and

he heard from the assembled people that somebody had destroyed the

wall of the Smashan. Later on, he came to know that a case was filed

against the accused. In his cross-examination, he has stated that it was

dark at the time of the occurrence and that he did not who had broken

the wall. 
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10. PW-3 Sri Girin Kalita, an independent witness, has stated that at

the time of occurrence when he was witnessing the badminton game

going on in their village from the shop of Jyotish Kalita, the Contractor

(title Podder) who was doing the construction of boundary wall of their

Smashan (cremation ground) informed him over phone that somebody

had  damaged  the  boundary  wall  of  their  Samshan.  He  has  further

stated that actually the Sports Authority of Indian (SIA), had started a

project in the land situated by the side of their Smashan and as such

with the intervention of the then D.C. Sri Barun Bhuyan the 'Jironichora'

(rest-shed) of their Smashan was shifted to the Govt. land situated on

the  backside  of  the  Smashan  with  assurance  that  the  SIA  would

construct the ''Jironichora' (rest-shed) and boundary wall and while the

Contractor  started  the  said  construction  the  accused  for  many

occasions raised objection and as such in their presence the boundary

wall was erected. He has further stated that on the day of occurrence,

on  getting  the  information  of  breaking  of  the  boundary  wall  of  the

Smashan while he and Jyotish Kalita were going to the place of the

occurrence on the way they crossed the accused after reaching the

place  of  the  occurrence  and  found  the  boundary  wall  in  broken

condition. Thereafter, immediately they went to the police station and

lodged an ejahar. Due to the breaking of the boundary wall there was

loss of about Rs. 5,000/- to Rs.10,000/-.

11. PW-4  Sri  Jyotish  Kalita  has  stated  that  at  the  time  of  the

occurrence he was present in the shop situated beside his house and

the engineer of SAI had informed him over phone that he heard sounds

of breaking of 'Jironighar' (rest-house) of the Smashan and as such he

along with Girin Kalita went there. As they entered the Smashan the

accused came out from there. On reaching the Smashan they saw that

the 'Jironighar' (rest-house) was in damaged condition. He has further

stated  that  prior  to  the  occurrence,  the  engineer  of  the  SAI  had

informed them that the accused had raised objection at the time of

construction  of  the  boundary  wall  of  the  Smashan.  Thereafter,  the
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Secretary and President of the Smashan Committee lodged an ejahar in

the police station. In his cross-examination, he has stated that while

the wall was broken by somebody, at that time, he was in his house

and as such he does not know who had broken the wall. He had seen

the accused on the road after coming out of the Smashan.  As it was

dark  at  the  time  of  occurrence  so  he  did  not  notice  who  were

accompanying the accused person. 

12. PW-5 SI Debananda Mahanta,  Investigating Officer,  has stated

that during the course of investigation, he examined informant Pathak

Sharma and recorded his  statement,  proceeded to  the place of  the

occurrence and prepared a rough sketch map of the same, examined

the  witnesses  found  at  and  around  the  place  of  the  occurrence,

arrested accused Prasanta Bhuyan and allowed him to go on bail and

on completion of investigation, he submitted charge-sheet against the

accused under section 447/427 of the Indian Penal Code. Ext-2 is the

charge-sheet and Ext-3 is the charge-sheet. In his cross-examination,

he has stated that on the following day of the registration of the case

he visited  the  place  of  the  occurrence.  He  visited  the  place  of  the

occurrence after four days of the lodging of the ejahar. Near the place

of occurrence there exists no dwelling house. He had not seized any

articles in connection with the connection.

13. DW-1 Sri Achinta Dutta has stated that Sports Authority of Indian

(SAI) under a project constructed a stadium at village Solal Gaon and

their  Smashan  was  included  for  the  said  stadium and  as  such  the

authority  of  SAI  told  them that  they would construct  a  Smashan to

them near the stadium. But the place where the Smashan was selected

to be constructed was the path for the ingress and egress to the paddy

field  and there  the wall  of  Smashan was  constructed.  The villagers

objected for the construction of the said wall and two-three villagers

gathered  there  and  had  altercation  with  the  contractor  of  the  SAI

project. Thereafter the contractor of the SAI projected had demolished
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the said wall by engaging the masons. At that time he was present with

the villagers and he had witnessed the occurrence. The accused person

had not demolished the said wall. The informant lodged the case out of

personal  grudge  showing  it  as  a  public  complaint.  In  his  cross-

examination, he has stated that he has come to the Court to depose

his evidence as asked by the accused. He did not receive any summons

from the Court.

14. DW-2 Smti.  Sabita Phukan has stated that Sports Authority of

India (SAI) under a project had constructed a Smashan but the wall of

the Samshan was constructed on the road which leads to their paddy

field and as such all  the villagers had gone to raise  objection as it

would  create  obstruction  to  them  to  go  to  their  paddy  field.  The

contractor of the SAI demolished the said wall by engaging masons and

she had witnessed the same. The informant out of personal grudge had

lodged a false case against the accused. In her cross-examination, she

has stated that she has come to the Court to depose her evidence as

asked by the accused. She does not know if somebody had informed

the SAI authority as the contractor of the SAI project constructed wall

on the path which led to their paddy field.    

APPRECIATION OF EVIDENCE

15. From the evidence on record, it has boiled down that none of the

prosecution witnesses had seen accused Prasanta Bhuyan damaging or

demolishing  the  boundary  wall  of  the  cremation  field.  According  to

informant PW-1 Phatik Sarmah, he was informed by some villagers that

accused had demolished the wall  and thereafter,  taking along PW-3

Girin Kalita had gone to the place of the occurrence. On their way to

the place of the occurrence, he saw the accused was present there and

was  holding  a  long  hammer  like  object  in  his  hands.  But  he  has

admitted to have not named the villagers from whom he came to know

of the alleged misdeed of accused. PW-3 Girin Kalita in his evidence
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has stated to have gone to the place of the occurrence with one Jyotish

Kalita (PW-4) after getting the news of demolition of the wall  of the

cremation ground and while going there he crossed accused on the

way and upon reaching the place of the occurrence, he saw the wall of

the cremation ground as damaged. But he has categorically stated to

have not seen the accused demolishing the wall.  PW-4 Jyotish Kalita

corroborated the version of PW-3 Girin Kalita, but added that he did not

see who demolished the wall. PW-2 Dandi Ram Phukan who was doing

Puja in the temple by the side of cremation ground had gone to the

place of the occurrence along with the crowd but he could not say who

had demolished the wall. PW-5 I/O has averred that witnesses did not

tell  him from whom they have come to know that the accused had

demolished the wall.

16. The demolition of the wall has been an admitted fact, but who

demolished it is a matter that need to be delved upon. None of the

witnesses had seen the accused demolishing it nor the person who saw

him has been produced by the prosecution to testify before this court.

Moreover,  the name of any such person who had seen the accused

demolishing the wall has surfaced in the trial. The only circumstance

against the accused is that he had obstructed the employees of the SAI

in  erecting  the  wall  in  many  occasion.  But  this  fact  also  remains

unsubstantiated because none of the employee to whom accused had

given threat had come up to adduce evidence. The facts that has come

up  from  the  evidence  of  the  defence  witnesses  is  that  the  SAI

contractor had erected the wall causing obstruction to path leading to

the paddy field for which the villager had objected to and thereupon

the contractor of the SAI had demolished the wall himself by engaging

his labourer.

17. Thus, the evidence surfaced so far has winched forth two facts –

firstly, none had seen the accused demolishing the wall and secondly,

the  contractor  of  the  project  himself  get  the  wall  demolished  by
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engaging his labourer. In either of the scenario the direct involvement

of the accused cannot be proved impeccably. So, I am of the conclusive

opinion that the prosecution has failed to bring home the charge under

section  447/427  of  the  IPC  against  the  accused  persons  and

consequently  both  the  points  are  decided  in  negative  against  the

prosecution.  

O R D E R

18. In  view of  the  above  discussion,  I  hereby acquit  accused  Sri

Prasanta  Bhuyan  from the  accusations  under  section  447/427  India

Penal Code and as such he is set at liberty forthwith. Considering the

facts  and circumstances of  the case,  the bail  bond of  the acquitted

accused person shall remain valid for a further period of six months.

19. The judgment  is  delivered  and operative part  of  the same is

pronounced in the open court on this 23rd day of October, 2019. 

                   (Shri Narayan Kuri)
Chief Judicial Magistrate,   

                Lakhimpur, North Lakhimpur          

Dictated & corrected by me-  

  (Shri Narayan Kuri)  
 Chief Judicial Magistrate, 
Lakhimpur, North Lakhimpur

Transcribed & typed by-

Sri Narayan Chetri, Stenographer
Contd. ………….. Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Phatik Sarmah (PW-1)

Sri Dandi Ram Phukan (PW-2)

Sri Girin Kalita (PW-3)

Sri Jyotish Kalita (PW-4)

SI Debananda Mahanta (PW-5)

PROSECUTION EXHIBITS

Ejahar (Ext-1)

Sketch-map (Ext-2)

Charge-sheet (Ext-3)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBITS

Nil    

                        (Shri Narayan Kuri)
                       Chief Judicial Magistrate,

                       Lakhimpur, North Lakhimpur   
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