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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur, Assam

G.R. 1451/2011
Under section 498-A of the Indian Penal Code

  State of Assam
         -Vs-

Md. Ashlam Ziaul Hussain
S/O: Md. Samsul Hussain
R/O: Phukonarhat
P/S: Panigaon
District: Lakhimpur, Assam

                                                                     .…….. Accused person

Date of framing charge : 21.06.2017

Dates of recording evidence of PWs : 29.12.2018, 26.03.2018,

  30.10.2018, 29.11.2018,

            02.01.2019

Statement u/s 313, Cr.P.C. recorded on : 23.09.2019

Date of argument : 04.10.2019

Date of judgment : 19.10.2019

Advocates appeared in the case:-

Mr. Prasanta Dutta, Addl. P.P., for the State

Mr. Giasuddin Ahmed, Advocate, for the accused person

J  U  D  G  M  E  N  T

1. This case has arisen out of an ejahar lodged on 27.10.2011 by

informant Smti. Anju Dutta with the Officer-in-Charge of Panigaon Police

Station alleging that on 05.10.2010 she and accused Md. Ashlam Ziaul

Hussain  contracted  Court  Marriage  in  the  Office  of  Sub-Registrar,

Dibrugarh and since then they had stayed in the house of accused as

husband and wife. But after the marriage the accused and his mother

on trivial matters used to taunt her; resisted her from performing her

own religious practices, and also did not allow her to eat full stomach.

The accused as per the instruction of his mother assaulted her causing
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injury to her. The accused persons have subjected her to cruelty by

torturing her physically and mentally and apprehending her life, she

had left her matrimonial house.  Hence, the case.

2. The Officer-in-charge, Panigaon Police Station, after receiving the

ejahar, registered a case vide Panigaon P.S. Case No. 73/2011 under

section 498-A of the Indian Penal Code and got the investigation into

the case commenced. The investigating officer, after completing the

investigation,  submitted  charge-sheet  under  section  498-A  of  the

Indian Penal Code against accused person Md. Ashlam Ziaul Hussain to

stand trial in the Court. 

3. On receipt of the charge-sheet, cognizance of the offence under

section 498-A of the Indian Penal Code was taken as per section 190(1)

(b) of the Code of Criminal Procedure. Necessary copies were furnished

to  the  accused  person  as  per  section  207 of  the  Code of  Criminal

Procedure after his appearance before the Court. After considering the

materials on record and hearing both the sides, charge under section

498-A  of  the  Indian  Penal  Code  was  framed  in  writing  against  the

accused  person.  The  charge  was  read  over  and  explained  to  the

accused person to which he pleaded not guilty and claimed to be tried.

POINT FOR DETERMINATION:

4. The point which is required to be determined for a just decision

of this case is as follows:

(i) Whether the accused person being the husband of  informant-

cum-victim  Smti.  Anju  Dutta,  at  village  Phukanarhat,  Mouza

Kamalaboria, under Panigaon Police Station, since after her marriage

meted out cruelty on her by resisting her from performing her religious

activities, and not allowing her to eat full stomach, and also inflicting

physical and mental torture on her, and thereby committed an offence

punishable u/s 498-A, IPC?

5. During the trial, the prosecution examined as many as 6 (six)

witnesses, namely, Md. Kutubuddin Ahmed (PW-1), Smti. Minu Gogoi
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(PW-2), Md. Nabanuddin Ahmed (PW-3), Smti. Anju Dutta (PW-4), Syeda

Daisy  Begum (PW-5),  Dr.  Kalpana  Goswami  (PW-6)  and  exhibited  3

(three) documents (Shown in the Annexure appended below). After the

closure of the prosecution evidence, the accused person was examined

under  section  313,  Cr.P.C.  wherein  he  denied  the  incriminating

materials put to him from the evidence of the witnesses and declined

to adduce evidence in his defence.

6. I have heard the Argument of both sides and thereupon come to

the following finding: 

DISCUSSION, DECISION AND REASONS THEREFOR:

7. At the very outset it is essential to have a brief resume of the

version  of  the  witnesses  in  order  to  marshal  the  evidence  in  right

perspective in tandem with the point for discussion.

8. PW-1  Md.  Kutubuddin  Ahmed,  an  independent  witness,  has

stated that the accused is the husband of the informant and they had

married each other about 6/7 years ago but he was not aware as to

how their marriage had taken place, but he knew that the accused had

brought the informant to his house. They lived together as husband

and wife for about 2/3 years. One day he heard that the informant left

the house of the accused and went away. He does not know why she

went away or her present whereabouts. In his cross-examination, he

has stated to have never heard anything to the effect that the accused

used to torture the informant physically and mentally. 

9. PW-2 Smti. Minu Gogoi, an independent witness, has stated that

the  accused  and  the  informant  were  husband  and  wife  but  their

marriage was  not  performed by any social  ceremony.  About  a  year

after  their  marriage,  one  day  the  police  came to  the  house  of  the

accused and as such there was a gathering of people out there. After

opening her tailoring shop in the morning time, she saw the gathering

of  people  in  the  house  of  the  accused  and  also  police  personnel

present  there,  so she went  there to take stock of  the matter  when

police asked her name and address. She came to know that informant
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Anju Dutta had lodged a case. Since that day, Anju Dutta has not been

living in the house of the accused. 

10. PW-3  Md.  Nababuddin  Ahmed,  an  independent  witness,  has

stated that he knows the accused and the informant who are husband

and wife and had lived together in that relationship for about 4/5 years.

Thereafter, one day, he heard that the informant had left the house of

her husband. The police came to the house of the accused. He came to

know that the informant had lodged a case. He does not know why she

lodged the case. In his cross-examination, he has stated that Aslam

Jiaul Hussain and the informant were not married with each other as

per social customs. The house of the accused is adjacent to his house.

During  the  time  when  the  informant  stayed  in  the  house  of  the

accused, he had never seen any fighting taking place between them.   

11. PW-4 Smti. Anju Dutta, informant-cum-victim, has stated that the

accused  was  her  husband  and  they  got  married  in  the  year  2010

without  her  parent’s  consent.  But  the  parent  of  the  accused  had

consented to their marriage. She stayed with the accused in his house

at  Phukanarhat,  Panigaon as  his  wife  for  about  eleven months.  Her

matrimonial  life  with  the  accused  was  peaceful  during  initial  four

months of marriage. After about four months, when she was pregnant,

the accused and his mother and his elder sister insisted on her that she

should not keep the child but she tried to impress on them that she

should give birth to her child. But they did not pay heed to her requests

and categorically told her that if she would stay there she should have

to abort her pregnancy. Eventually, they got her pregnancy aborted at

Choudhury Nursing Home without  her consent.  Later on,  she joined

B.Ed.  College  for  pursuing  B.Ed.  Degree.  She  was  suffering  from

depression because of aborting of her pregnancy. While pursuing her

B.Ed. Degree, she came into contact with her father and told him about

the abortion. But the accused somehow came to know that she had

met her father and since thereafter he started keeping a watch on her

for preventing her from meeting her father. He even started coming to

the B.Ed. College and used to keep on waiting there till the completion

of her B.Ed. Classes and thereafter he used to take her home. He also
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used to check her bag as to what she was taking to the college with

her. Once, she had also met her mother at the B.Ed. College and as the

accused came to know about her meeting with her mother he started

physically torturing her. He had once twisted her hand in front of the

college. One day the accused even slapped her in the house. In this

manner, the accused kept on constantly torturing her physically and

mentally. On 27th October 2011, after coming to the B.Ed. College, she

did not return to the house of her husband and straightway went to the

North Lakhimpur P.S with her father whom she met after exiting from

the B.Ed College by its back gate, when accused was waiting on the

front gate of the college as usual.  After reaching the North Lakhimpur

Police Station she lodged Ext.1 Ejahar there. The police took her to the

hospital  for  her  medical  examination  and  for  getting  her  Ext.2

statement recorded by the Magistrate.  In her cross-examination, she

has stated that the ejahar was not written down by herself but it was

written  up  under  her  instruction.  She  does  not  remember  who  had

written the ejahar. According to her, she had married accused Aslam

Ziaul Hussain after having love affair with him and prior to marriage,

she had converted her religion from Hinduism to Islam. The date of her

registered  marriage  was  3rd October  2010.  At  the  time  of  her

deposition, she stated to have been living in her parents'  house for

about a month and prior to that she was in Ahmedabad and prior to

that  she was in  Delhi.  She had executed all  the divorce papers for

getting divorce from the accused, but she does not know whether the

accused signed those divorce papers or not. The police had examined

her regarding the occurrence. As she was not asked by the police, she

had  not  stated  before  the  police  that  she  was  pregnant  and  the

accused and his mother and his elder sister did not allow her to give

birth of her child and got her pregnancy aborted without her consent at

Choudhury Nursing Hone. She admitted to have not stated anything

about  her pregnancy and about  abortion in the ejahar.  The date of

abortion was 26th or 27th March 2011. She has clarified to have not

given any such document of abortion done at the Choudhury Nursing

Home to the police  as she did not possess it because the documents

had been handed over to the accused when she was unconscious. As
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she was not asked by the police as such she did not tell the police to

have been suffering from depression at that point of time because of

the abortion of her pregnancy. As the police had not asked her, hence

she did not tell the police about her coming in contact with her parents

after  joining  B.Ed  course  and when came to  know of  this  fact,  the

accused had physically  tortured her.  She had not  stated before the

police and in the ejahar that the accused once twisted her hand in front

of the B.Ed. College.

12. PW-5 Syeda Daisy Begum, an independent witness, has stated

that the accused and the informant are husband and wife. They were

married to each other in the year 2010 or 2011. They stayed together

as husband and wife for about a year. Thereafter, the informant left the

house of the accused. Later, she came to know that the informant had

lodged a case against the accused. She does not know why she had

left the house of the accused. In her cross-examination, she has stated

that her house is beside the K.B. Road and in front of her house, on the

other side of the road, there is the house of the accused. He had not

seen  or  heard  the  accused  or  his  family  members  torturing  the

informant. 

13. PW-6 Dr. Kalpana Goswami, Medical Officer, has stated that on

27.10.2011 she was working as Sr. Medical and Health Officer at North

Lakhimpur Civil Hospital. On that day, at 1:30 PM, she had examined

Smti.  Anju  Dutta,  wife  of  Md.  Aslam  Jiaul  Hussain  of  village

Phukanorhat,  P.O.  and  P.S  North  Lakhimpur  on  being  identified  and

escorted by WPC/671 Archana Neog  of North Lakhimpur Police and on

examination no injury was detected over the body of the patient. Ext-3

is the injury certificate wherein Ext-3(1) is his signature.

APPRECIATION OF EVIDENCE

14. The  evidence  of  PW-6 Dr.  Kalpana Goswami  reflects  that  on

27.10.2011 i.e. the day when the Ext.1 lodged by informant Anju Dutta,

she had no injury in her person. The specific allegation of informant-

cum-victim Anju Dutta (PW-4) shows that the accused person did not

allow her to follow her religious practices, and used to commit physical
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and mental torture her over trivial matters. From the Ext.1 FIR or from

the assertion of the witnesses it has become clear that there was no

monetary demand from the family of the accused person. PW-4 victim

Anju Dutta in her evidence has stated that she converted to Islamic

religion from Hindu religion prior to her marriage with accused, and

there is nothing in evidence to shows that she was forced to convert

her  religion.  Thus,  when  she  had  voluntarily  converted  to  Muslim

religion as such prohibiting her from practicing her earlier religion does

not arise.

15. PW-4 victim Anju Dutta has stated that she was being tortured

by  accused  physically  and  mentally  and  also  got  her  pregnancy

terminated by doing abortion in a hospital.  But this assertion is not

there in the FIR or in her statement before the police. When she was

being  assaulted  has  not  been  mentioned  in  the  Ejahar.  Except  the

assertion of victim that her abortion was being aborted forcibly, there

is nothing in record to substantiate this fact. PW-1 Kutubuddin Ahmed,

PW-3  Nababuddin  Ahmed  and  PW-5  Syeda  Daisy  Begum  who  are

neighbour of accused, had never heard anything to the effect that the

accused used to torture the informant physically or mentally. PW-2 Smti

Minu Gogoi only knows to the extent that on the lodging of the case by

victim, police had visited the house of the accused. Thus, none of the

prosecution witnesses have supported the assertion of the victim that

she was being physically or mentally tortured by accused. 

16. In short, it has established in evidence that the prosecution has

failed to prove that the accused person had prohibited the victim from

practicing her own religion; had tortured her physically or mentally; or

had made any monetary demand to the victim. Thus, the prosecution

case  is  devoid  of  the  elements  which  build  up  the  ingredient  for

attracting  the  offence  of  “Cruelty”  under  section  498-A  of  the  IPC.

Hence,  the  point  for  determination  is  answered in  negative  against

prosecution.
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O R D E R

17. In view of  the above discussion,  I  hereby acquit  accused  Md.

Ashlam  Ziaul  Hussain from  the  charge  under  section  498-A  of  the

Indian Penal Code and as such he is set at liberty forthwith. The bail-

bond of the acquitted accused shall remain in force for a further period

of six months. 

18. The judgment  is  delivered and operative part  of  the same is

pronounced in the open court on this 19th day of October, 2019. 

  (Shri Narayan Kuri)
                    Chief Judicial Magistrate,

                                     Lakhimpur, North Lakhimpur

Dictated and Corrected by me:

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed and typed by me:

Narayan Chetri, Stenographer

                                          

…...... Contd. (Appendix)
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Md. Kutubuddin Ahmed (PW-1)

Smti. Minu Gogoi (PW-2)

Md. Nabanuddin Ahmed (PW-3)

Smti. Anju Dutta (PW-4)

Syeda Daisy Begum (PW-5)

Dr. Kalpana Goswami (PW-6)

PROSECUTION EXHIBIT

Ejahar (Ext-1) 

Statement of informant-cum-victim recorded u/s 164, Cr.P.C (Ext-2)

Injury Certificate (Ext-3)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Nil 

                                         
(Shri Narayan Kuri)

                    Chief Judicial Magistrate,
                                     Lakhimpur, North Lakhimpur
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