
G.R. 1024/2014

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam

G.R. 1024/2014
Under section 448/323/506 of the Indian Penal Code

State of Assam
      -Vs-
Md. Firoj Ahmed
S/O: Md. Amir Ali 
R/O: C.D. Road, Ward No. 7
P/S: North Lakhimpur
District: Lakhimpur, Assam

                                            ………Accused person

Date of offence explanation : 02.08.2014

Dates of recording evidence of PWs : 31.08.2017, 08.01.2018, 

                                                           02.07.2019, 27.08.2019 

Date of examination u/s 313, Cr.P.C. : 28.08.2019

Date of Argument : 05.09.2019

Date of judgment : 12.09.2019

Advocates appeared in the case:-

Smti. Ajanta Sharma Baruah, Addl. P.P., for the State

Sri Bogendra Kumar Buragohain, Advocate, for the accused person

J  U  D  G  M  E  N  T

1. The  factual  matrix  of  the  prosecution  is  that  on  30.06.2014

informant  Sri  Bhriguluchan  Gogoi  lodged  an  FIR  with  the  Officer-in-

charge  of  North  Lakhimpur  Police  Station alleging  that  he  being an

employee of M/S Dulen Gas Agency used to reside on the backside of

the said Gas Agency. On 01.06.2014 when the accused Firoj Ali  was

trying to commit theft in M/S Dulen Gas Agency he caught him red-
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handed and while  resisting the accused the latter had given him fist

blows and kicks to him and also pressed his neck as such he fell down.

After sometime, the accused person along with three other boys came

and rebuked him inside the office by threatening him to kill him if he

was found alone outside. Few months prior to the instant occurrence

the accused was caught and was warned not to repeat such act again.

Hence, the case. 

2. After  receiving  the  ejahar,  the  Officer-in-charge  of  North

Lakhimpur Police Station registered a case vide North Lakhimpur P.S.

Case  No.  537/2014,  under  section  380/511/323/448/506/34  of  the

Indian Penal Code and got the investigation into the case commenced.

During the course of investigation, the Investigating Officer arrested

the  accused  and forwarded  him to  the  Court  and  vide  order  dated

18.07.2014 the Hon'ble Sessions Judge allowed the accused to go on

bail  passed  in  connection  with  Crl.  Misc.  Case  No.  118/2014.  The

investigating  officer,  after  completing  the  investigation,  submitted

charge-sheet  under  section  448/323/506  of  the  Indian  Penal  Code

against accused person Md. Firoj Ahmed to stand trial in the Court.

3. On receipt of the charge-sheet, cognizance of the offence under

section 448/323/506 of the Indian Penal Code was taken as per section

190(1)(b), Cr.P.C. The accused person entered his appearance before

the Court after receiving the summons. Copies were furnished to the

accused person as per provision contained in section 207, Cr.P.C. The

particular  of  offence  under  section 448/323/506 of  the Indian  Penal

Code  when being  read  over  and  explained  the  accused  person,  he

pleaded not guilty and claimed to be tried.

POINTS FOR DETERMINATION:

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:
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(a) Whether accused person, on 01.06.2014, at Dulen Gas Agency, D.K.

Road, under North Lakhimpur Police Station, committed house trespass

by  entering  into  the  Dulen  Gas  Agency  with  intent  to  commit  an

offence, and thereby committed an offence punishable u/s 448 of the

Indian Penal Code ?

(b) Whether accused person, on 01.06.2014, at Dulen Gas Agency, D.K.

Road, under North Lakhimpur Police Station, voluntarily caused hurt to

informant Sri Bhriguluchan Gogoi, and thereby committed an offence

punishable u/s 323 of the Indian Penal Code ?

(c) Whether accused person, on 01.06.2014, at Dulen Gas Agency, D.K.

Road,  under  North  Lakhimpur  Police  Station,  committed  criminal

intimidation by threatening informant Sri Bhriguluchan Gogoi with dire

consequences, and thereby committed an offence punishable u/s 506

of the Indian Penal Code ?

5. During  the  trial  the  Prosecution  side  could  examine  4  (four)

witnesses namely Sri Dehi Ram Chutia (PW-1), Sri Bhriguluchan Gogoi

(PW-2),  Dr.  Suresh  Dutta  (PW-3)  and  Sri  Lohit  Gogoi  (PW-4).  The

prosecution  has  also  exhibited  4  (four)  documents  (Shown  in  the

Annexure  appended  below).  The  defence  has  cross-examined

prosecution  witnesses  and  thereafter  all  the  incriminating  materials

surfaced in the evidence of the prosecution witnesses against accused

person  was  put  to  his  explanation  under  section  313,  Cr.P.C.  The

defence plea was in completed denial. 

6. I  have heard the final  argument of  both sides and thereupon

come to the following finding:

DISCUSSION, DECISION AND REASONS THEREOF:

7. Since a common thread of facts runs through all the three points

as such all these points are taken together for discussion for the sake

of convenience of discussion.
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8. Let me start the discussion with the testimony of medical officer

PW-3 Dr. Suresh Dutta, Medical Officer, who has stated that at 2:40 PM

on  03.06.2014,  he  examined  Sri  Bhriguluchan  Gogoi,  under  police

escort. The patient had a history of assault on 01.06.2014 at 4:15 PM.

On examination of Bhrigulachan Gogo,  he found (i)Tenderness along

with soft tissue swelling over lower lip and (ii)Pain and tenderness over

chest (There is no any sign of external injury over chest). According to

him, the injury was simple in nature, caused by blunt object and the

age of injury was at least 24 to 48 hours old in nature. Ext-2 is the

injury  certificate  wherein  Ext-2(1)  is  his  signature  with  seal.  In  his

cross-examination, he has stated that such type of injuries could be

caused by falling or dashing with any hard substance.

9. Thus  the  evidence  of  the  medical  officer  (PW-3)  reflects  that

victim Bhrigulochan Gogoi, had tenderness and swelling over lower lip

and pain and tenderness in chest 2:40 PM on 3.6.2014 and the age of

that injury was 24 to 48 hours old, i.e. it might have occurred since

1.6.2014. Now let me look at the evidence of the victim.

10. PW-2 Sri Bhriguluchan Gogoi, is the informant-cum-victim in this

case and according to him he used to reside within  the campus of

Dulen Gas Agency and at about 5 AM on the day of the occurrence

while he was going out for jogging, he saw that accused was standing

down the  staircase  of  the  building  of  Dulen  Gas  Agency.  On  being

asked the reason for accused person’s standing there, the accused had

fled away from there. So, he came back to his room for informing the

matter to his wife Pijumoni Gogoi. After some time he again went out of

his room and this time he saw that seeing him, the accused had got up

by that staircase,  so he tried to get hold of him. Then the accused

attacked him on his face with a motorcycle key which he had in his

hand and fled away from there. He shouted at the accused to stop.

Hearing the hue and cry his wife Pijumoni Gogoi came out of the room.

He informed the matter to the proprietor  Uday Sankar Hazarika.  He

later on found that the jeans pants which he had kept on the rallying of
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the balcony for drying had gone missing. Later on, he lodged an ejahar

at  the  police  station.  Ext-1  is  the  ejahar  wherein  Ext-1(1)  is  his

signature. He came to know later that the accused had come to their

building by motorcycle. Because of being hit by the accused, he had

sustained minor injury on his lower lip. In cross-examination, he has

stated that he does not remember if he mentioned in the ejahar that

the accused had hit him with the motorcycle key and if his jeans pants

which he had kept on the rallying of the balcony for drying had gone

missing. He knows Amir Ali who is the father of accused. He  heard that

Amir Ali used to drive the vehicle of the proprietor of the Dulen Gas

Agency for a long time. He does not know if Amir Ali had left the driving

job  as  the  proprietor  refused  to  pay  him  the  enhanced  salary  as

demanded by him. He never saw the accused visiting the Dulen Gas

Agency and working as casual labourer during the time when his father

used to drive the vehicle of the proprietor.  He does not know if the

relationship  between Amir  Ali  and the proprietor  started  to become

bitter after Amir Ali left the job.

11. PW-1 Sri Dehiram Ram Chutia, has supported the version of PW-

2 Bhrigulochan Gogoi on the point that he used to reside in the campus

of   Dulen  Gas  Agency.  According  to  him  at  about  3:00  AM,  on

01.06.2014, accused was seen alone on the third floor of the building

of Dulen Gas Agency by the informant and as such he apprehended

him,  but  the  accused  assaulted  him  and  went  away.  Thereafter,

accused came with three other boys and threatened the informant that

they  would  kill  him if  he  would  found alone  on  the  road  and after

threatening left that place. The informant thereafter gave a phone-call

to  him  at  about  4:00  AM  and  informed  him  about  the  said  facts.

Thereafter, he came to the Dulen Gas Agency and saw that there were

injury signs on the face of the informant and his shirt also in torn up

condition. The informant told him about the entire occurrence and in

turn he relayed the information to his proprietor Uday Sankar Hazarika

and as per his instructions, the informant lodged an ejahar at the police

station on 03.06.2014. In his cross-examination, he has stated that the
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time of occurrence,  he was in his house and had received only one

phone-call. The Dulen Gas Agency is situated at a distance of about

one kilometer from the North Lakhimpur Police Station. He admitted

that  the  father  of  the  accused  used  to  drive  the  vehicle  of  the

proprietor of Dulen Gas Agency earlier for several years and that the

accused  also  sometimes  used  to  work  under  the  proprietorship  of

Dulen Gas Agency on causal basis. He has clarified to have not been

present at the spot at the time of occurrence and so he did not have

personal knowledge regarding the occurrence.

12. PW-4  ASI  (Retired)  Sri  Lohit  Gogoi  has  deposed  that  during

investigation, he examined the informant/victim at the police station

and recorded  his  statement  and sent  him to  North  Lakhimpur  Civil

Hospital for his medical treatment, visited the place of occurrence and

inspected the same and drew a sketch map of the place of occurrence

and recorded the statements of the witnesses found at and around the

place of occurrence, arrested accused Firoj Ahmed and released him on

bail  and  on  completion  of  investigation  he  submitted  charge-sheet

against  the  accused under  section  448/323/506 of  the Indian  Penal

Code.  He  exhibited  Ext-3  is  the  sketch  map  of  the  place  of  the

occurrence and Ext-4 is the charge-sheet. In his cross-examination, he

has  stated  that  the  occurrence  took  place  on  01.06.2014  and  the

ejahar was filed on 03.06.2014. There is no mention in the ejahar about

the reason for the cause of delay in filing the same. In the ejahar there

is  no  mention  that  the  accused  had  stolen  a  jeans  pants  of  the

informant. In the ejahar there is no mention that the accused hit the

informant with the key of his bike on the face of the informant. The

informant has not stated that said fact to him. The informant did not

tell  him  that  the  accused  criminally  intimidated  him  with  dire

consequences. There are houses of many persons near the Gas Agency

but he did not examine any of them during his investigation. As per the

ejahar, the accused assaulted the informant with fist blow and pressed

his  neck.  But  in  his  statement  the  informant  has  stated  that  the

accused had given a fist blow on his face. The father of the accused is
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not known to him. But, he knows that the father of the accused had

been driving the vehicle of the owner of the Gas Agency for the last 25

years. He also knows that the accused sometimes used to work as a

casual labourer in the Gas Agency. He does not know if the father of

accused Amir Ali had left the job of driver of the vehicle of the owner of

the Gas Agency as he was given less salary after working for the last

25 years. He does not know if on the day of occurrence thee was Bihu

Mela near the place of occurrence.  

APPRECIATION OF EVIDENCE

13. The testimony of the above witnesses shows that the father of

accused used to work in the Dulen Gas Agency where the occurrence

took place and the accused also used to work sometimes as casual

worker in the said Gas Agency. But it has impeccably proved that at the

time of the occurrence except informant PW-1 Briguluchan Gogoi no

other person was present. The I/O has also not recorded the statement

of any other nearby witnesses.  So the prosecution case rest on the

version of PW-2 Bhrigulochan Gogoi. 

14. In the Ext.1 FIR it has mentioned that the accused had come to

commit theft but PW-2 Bhriguluchan Gogoi remonstrated with his act

for which accused had punched him on the face. In the evidence he

has stated that at the time of the occurrence he was coming out of the

house for jogging and found the accused standing in the down stairs

and on being asked the reason for his staying there, the accused had

fled away. But after a few minute later the accused had returned there

and  had  been  climbing  the  upstair  and  this  time  when  informant

chased the accused, the latter had given a fist blow with a key in the

fists  causing  injuries  in  his  lip.  The  Ext.2  Medical  Certificate  also

justifies the fact that the victim had sustained injuries in the lips. The

Ext.3 Sketch map shows that the place of occurrence is surrounded by

pucca wall and there is house of no other person in the nearby and as

such getting the presence of  any other  person  in  the said  place is

improbable. The facts narrated by the accused is not found to be infirm
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in any respect as there exist no enmity or hostility between accused

and informant. Accused after being hit by the accused had informed

the  fact  to  PW-1 Dehi  Ram Chetia  and  the  facts  narrated  by  PW-1

corroborates  to  material  points  described  by  PW-2  informant

Bhrigulochan.

15. Thus, the nature of injury sustained by informant Bhriguluchan

Gogoi  has  been  corroborated  by  Ext.1  Medical  Report  and  the

submission of PW-4 Medical Officer. The material points averred by PW-

2 Bhrigulochan and PW-1 Dehi Ram Chetia corroborates each other, so

I am of the conclusive opinion that the prosecution has able to bring

home the accusation under section 323 of the IPC against accused and

accordingly he stands convicted under section 323 of the IPC.

16. Since, it has proved impeccably that the accused had entered

the dwelling house of informant and committed hurt to him as such I

am of the reasonable opinion that the prosecution has able to prove

the guilt of accused under section 448 of the IPC and accordingly he

stands convicted under section 448 of the IPC.

17. Since the prosecution case relied mostly on the averment of PW-

2 Bhriguluchan Gogoi but he did not state that accused had given any

criminal intimidation to him, as such I am of the considered opinion

that the prosecution does not have enough material to prove the guilt

of the accused under section 506 IPC.

DISCUSSION ON RELEASE OF CONVICT ON PROBATION:

18. It has proved in evidence that Convict Firoj Ahmed had illegally

entered  in  the  dwelling  place  of  informant  Bhriguluchan  Gogoi  and

without provocation had assaulted informant. The modus operandi of

the convict shows that he has no fear that law might catch him up and

for this reason,  I  hereby decline to give the benefit of  probation to

convict under the provisions of the Probation of Offenders Act, 1958.
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SENTENCE HEARING:

19. Heard the convict Firoj Ahmed on the question of sentence under

section 248(2) of the Cr.P.C in which he has stated that he is a motor

mechanic  and is  the sole  bread-winner  of  his  family  comprising his

aged  parent.  He  has  implored  not  to  sent  him  jail  because  his

incarceration will cause suffering to his family.

20. I  have extended my anxious consideration to the submissions

made by the convict to salvage the rigour of his probable punishment

and has also assessed the nature and gravity of the offence and its

impact on the society at large. As such considering all the above facts

and all the mitigating factors, I hereby pass the following sentence to

convict.  

O R D E R

21. In view of the aforesaid discussion, I hereby hold accused Firoj

Ahmed guilty of the offence under section 448/323 of the Indian Penal

Code and accordingly  he is  convicted under section 448/323 of  the

Indian Penal Code. But he is acquitted of the accusation under section

506 of  the Indian Penal  Code.  Convict  Firoz  Ahmed is sentenced as

follows:

(a) Under  section  448  of  the  IPC:  to  undergo  simple

imprisonment for a period of 3 (three) months and to pay fine of

Rs.500/- (Rupees five hundred only)  in default to suffer rigorous

imprisonment for a period of 7 (seven) days.

(b)  Under  section  323  of  the  IPC:  to  undergo  simple

imprisonment for a period of 3 (three) months and to pay fine of

Rs.500/- (Rupees five hundred only)  in default to suffer rigorous

imprisonment for a period of 7 (seven) days.
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22. Both  the  sentence  shall  run  consecutively.  The  period  of

detention  undergone  by  the  accused  shall  be  set  off  from  the

substantive  punishment.  The  fine  amount  if  so  realised  be  paid  to

Victim Bhriguluchan Gogoi in full as compensation under section 357 of

the Code of Criminal Procedure. 

23. Convict is already in detention. Furnish a copy of the judgment

free of cost to convict Firoj Ahmed.

24. The  judgment  is  delivered  and operative  part  of  the  same is

pronounced in the open court on this 12th  day of September, 2019.

         (Shri Narayan Kuri)
Chief Judicial Magistrate,   

               Lakhimpur, North Lakhimpur

Dictated & corrected by me-  

 

  (Shri Narayan Kuri)  
 Chief Judicial Magistrate, 
Lakhimpur, North Lakhimpur

Contd. ………….. Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Dehi Ram Chutia (PW-1) 

Sri Bhriguluchan Gogoi (PW-2)

Dr. Suresh Dutta (PW-3) 

Sri Lohit Gogoi (PW-4)

PROSECUTION EXHIBITS

Ejahar (Ext-1)

Injury Certificate (Ext-2)

Sketch map (Ext-3)

Charge-sheet (Ext-4)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBITS

Nil    

                        (Shri Narayan Kuri)
                       Chief Judicial Magistrate,

                      Lakhimpur, North Lakhimpur

Transcribed & typed by-
Sri Narayan Chetri, Stenographer
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