
G.R. 1452/2015

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam

G.R. 1452/2015
Under section 336/447/427 of the Indian Penal Code

State of Assam

                    -Vs-

 Sri Atul Bordoloi
S/O: Late Lakhiram Bordoloi
R/O: Kakoi Rajgarh
P/S: Boginadi 
District: Lakhimpur, Assam           

                   ...............Accused person

Date of offence explanation : 23.05.2016

Dates of recording evidence of PWs : 04.08.2016, 14.11.2017,

   10.05.2018, 26.06.2018,

  15.03.2019, 18.04.2019

Date of statement recorded u/s 313, Cr.P.C : 02.05.2019

Date of recording evidence of DW : 29.06.2019

Date of argument : 26.08.2019

Date of judgment : 07.09.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Sanjib Gogoi, Advocate, for the accused person   

J  U  D  G  M  E  N  T

1. Prosecution  case  has  arisen  from  an  ejahar  lodged  on

30.07.2015  by  one  Smti.  Prabita  Devi  alias  Prabita  Bordoloi  (since

deceased) before the Officer-in-Charge, Boginadi Police Station wherein

it has alleged that during the lifetime of her husband, accused persons

Sri Lakhiram Bordoloi, Sri Atul Bordoloi and Smti. Purnalata Devi alias

Purnalata Bordoloi, with a view to encroach their land, usually used to
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create trouble and disturbance to them, for which a case was lodged

against them. But as the accused persons assured them in writing that

they would not repeat such act in future, so the case was amicably

settled between both the parties. But, thereafter, the accused persons

continued their  torture  and cruelty  upon them and also  threatened

them that they would kill one of the members of their family and as

such they committed the murder of her husband in a planned manner.

Soon after the completion of the funeral ceremony of her husband, the

accused persons again rebuked them threatening to kill her son. The

accused persons used to  create disturbance and trouble to them by

pelting stones to her house in the day time as well as in the night time.

Thereafter,  on  26.07.2015  the  accused  persons  entered  the  'bari'

(orchard) of the informant and cut the banana plants standing thereon

and also threatened to completely destroy her family members. Hence,

the case.

2. After receiving the FIR, the Officer-in-Charge of Boginadi Police

Station registered a case vide Boginadi Police Station Case No. 67/2015

under  section  336/447/427/34  of  the  Indian  Penal  Code.  The

investigation in this case was carried out and after the completion of

investigation,  the investigating officer submitted charge-sheet  under

section 336/447/427 of the Indian Penal Code against accused Sri Atul

Bordoloi  to  stand  trial  in  the  Court.  The  other  FIR-named  accused

persons, namely, Late Lakhiram Bordoloi and Smti. Purnalata Bordoloi

were not sent up for trial. 

3. On receipt of the charge-sheet, cognizance of the offence under

section 336/447/427 of the Indian Penal Code was taken as per section

190(1)(b) of the Code of Criminal Procedure. After the appearance of

the accused person before the Court, copies were furnished to him as

per section 207 of the Code of Criminal Procedure. The particulars of

the offence under section 336/447/427 of the Indian Penal Code were

explained to the accused person to which he pleaded not guilty and

claimed to face the trial.
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POINTS FOR DETERMINATION:

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(a) Whether the accused person, on or before 26.07.2015, at village

Kadam  Kakoi  Rajgarh  Gohain  Gaon,  under  Bodinadi  Police  Station,

pelted  stone  to  the  house  of  informant  Prabita  Devi  alias  Prabita

Bordoloi, and thereby did an act of rash and negligent as to endanger

human life or the personal safety of others, and thereby committed an

offence punishable under section 336 of the Indian Penal Code ? 

(b)  Whether  the  accused  person,  on  26.07.2015,  at  village  Kadam

Kakoi Rajgarh Gohain Gaon, under Boginadi Police Station, committed

criminal  trespass  by  entering  into  the  'bari'  (orchard)  of  informant

Prabita Devi alias Prabita Bordoloi  with intent to commit an offence,

and thereby committed an offence punishable under section 447 of the

Indian Penal Code ?

(c) Whether the accused person, on 26.07.2015, at village Kadam Kakoi

Rajgarh  Gohain  Gaon,  under  Boginadi  Police  Station,  committed

mischief  by  cutting  the  banana  plants  from  the  'bari'  (orchard)  of

informant Prabita Devi alias Prabita Bordoloi, and thereby committed

an offence punishable under section 427 of the Indian Penal Code ?

5.      During the trial  the Prosecution side could examine 7 (seven)

witnesses, namely, Smti. Prabita Devi alias Prabita Bordoloi (PW-1), Sri

Dharam Sai Gowala (PW-2), Sri  Hiren Gohain (PW-3), Sri  Dharam Sai

Gowala (PW-4), Sri Dipen Gogoi (PW-5), Sri Padma Bordoloi (PW-6), ASI

Bolindra Baruah (PW-7) and exhibited 2 (two) documents (Shown in the

Annexure appended below). On closure of the prosecution witnesses all

the  incriminating  materials  surfaced  thereon  against  the  accused

person were put to his explanation under section 313 Code of Criminal

Procedure. The defence plea was in complete denial and the accused

person inclined to examine witness in his defence and accordingly, Sri
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Prabhat Bordoloi was examined as DW-1. I have heard the Argument of

both sides and thereupon come to the following finding:  

DISCUSSION, DECISION AND REASONS THEREOF:

6. Let  me,  first  of  all,  re-produce  herein  below  the  gist  of  the

testimonies of the witnesses examined by the prosecution in this case.

7. PW-1 Smti.  Prabita Devi  alias  Pabitra Bordoloi,  informant-cum-

victim,  has stated  that  in  connection with  sharing of  their  land her

'borjana'  (deceased  accused  Lakhiram  Bordoloi),  his  wife  and  son

(accused) i.e. accused Atul always used to quarrel with her and on the

day  of  occurrence,  the  accused,  his  deceased  father  (Lakhiram

Bordoloi) and mother with regard to sharing of land rebuked her and

threatened her to give her share of land to the accused and his parents

otherwise  they  would  kill  her  and  also  cut  trees  from  her  'bari'

(orchard) land. In her cross-examination, she has stated that they too

had already filed a case in connection with land dispute and the said

case was amicably settled between them. The house of the accused is

situated on the backside of their house. Previously, the accused used

to ingress and egress to his house through their courtyard, but they

have subsequently erected a 'jeura' (bamboo fencing) in the said path

and  after  that  the  accused  informed  the  said  fact  to  the  village

Gaonburah who tried to settle the matter but no settlement took place

between them. As a result, the accused purchased a plot of land from

the  Gaonburah  and  created  his  own  path  to  go  to  his  house.  She

lodged the ejahar after four days of the occurrence. (Later on, she has

stated that on the day of the occurrence she went to the police station

and informed the police about the occurrence in writing).

8. PW-2  Sri  Dharam  Sai  Gowala,  an  independent  witness,  has

stated that on the day of occurrence while he was going towards his

house,  he  heard  hue  and  cry  of  informant  Prabitra  Bordoloi  and

accused  from  the  house  of  Prabitra  Bordoloi.  The  house  of  Pabitra

Bordoloi (PW-1) is situated on the opposite side of the road from their

house and as such he saw from the road that the accused cut a banana
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tree in the house of Prabitra Bordoloi with 'dao'. He has further stated

that informant Pabitra Bordoloi had died in February, 2017. In his cross-

examination, he has stated that the houses of the informant and the

accused are adjacent to each other and banana plants have grown at

the boundary between both the houses. But he could not know why the

accused  had  cut  the  banana  Plants.  But  he  has  clarified  that  the

banana plants were within the boundary of Prabitra Bordoloi. 

9. PW-3 Sri Hiren Gohain, an independent witness, has stated that

on the day of occurrence he was informed over phone from the police

station that Prabitra Bordoloi filed a case against the accused and the

police asked him to sent the accused to the police station and as such

he informed the accused about it. He has further stated that he came

to know from the police that the accused had cut banana tree in the

house of  the informant  and on  the following day of  the occurrence

police  came  and  called  him  to  the  house  of  Prabitra  Bordoloi  and

accordingly  he  went  there.  The  police  inspected  the  place  of

occurrence and took away the accused. In his cross-examination, he

has  stated  that  he  came  to  know  about  the  occurrence  on  being

informed by the police.  He has however clarified to have no known as

to what had happened at the place of the occurrence. Later on only he

came to know that the  banana plants belongs to the informant. He

admitted that  there was a land dispute between the informant  and

accused  and  for  that  Lakhiram  Bordoloi,  the  father  of  the  accused

committed  suicide.  According  to  him  deceased  Lakhiram  Bordoloi

committed suicide for filing of the instant case.   

10. PW-4  Sri  Dharam  Sai  Gowala,  an  independent  witness,  has

stated that informant Pabitra was the aunt of accused Atul. According

to him the occurrence took place in the orchard of informant Prabitra in

the evening time in one day during the year 2015. The accused had cut

banana plants from the bari-land of Prabitra Bordoloi for which a hue

and  cry  created  as  fighting  took  place  between  the  accused  and

Prabitra Bordoloi. He saw the incident from a distance and had seen

the cutting of banana plants and the quarrel. In cross-examination, he
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has stated that the house of the informant is situated on the opposite

side of the road from their house. He does not know the reason for

which the banana trees were cut.  According to him fighting used to

take  place  between  both  the  sides.  He  does  not  know  how  Lakhi

Bordoloi died. He does not know how many banana trees were cut. 

11. PW-5 Sri Dipen Gogoi, an independent witness, has stated that

on the day of occurrence some fighting had taken place between the

house of Prabitra Bordoloi and the accused. He has further stated that

fightings keep taking place between the accused and Prabitra Bordoloi.

In his cross-examination, he has admitted that the father of accused

Atul Bordoloi had committed suicide because of the fighting between

Atul Bordoloi and Prabitra Bordoloi. He has heard that Prabitra Bordoloi

had filed this case against the father of Atul Bordoloi also. Lakhiram

Bordoloi (father of accused Atul Bordoloi) and the husband of  Prabitra

Bordoloi  were  brothers.  He  does  not  know  regarding  what  matter

fighting used to take place between both the houses. He admitted that

both the houses used to keep filing cases against each other and police

used to come to their houses. 

12. PW-6 Sri Padma Bordoloi, son of the informant, has stated that

the occurrence took place in the year 2015 at about 12:00 noon within

the boundary of their bari-land. At the time of occurrence he was near

the place of occurrence and hearing the hue and cry he came to his

house.  The  accused  had  entered  into  their  bari-land  and  cut  some

plants including banana plant and as such the accused caused loss of

the tune of Rs. 8,000/-. The accused also threatened to kill his mother.

Thereafter,  his  mother  lodged  an  ejahar  in  connection  with  the

occurrence.  He  has  further  stated  that  after  two  years  of  the

occurrence of this instant case the accused, his mother Kunu Devi and

his wife had committed murder of his mother (informant) at Kakoi river

while she was washing cloth in the river bank. In his cross-examination,

he has stated that accused is the son of his uncle and their house is on

the boundary of their land. After filing of this case by his mother, his

'bordeuta' (father elder brother) Lakhiram Bordoloi committed suicide.
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In connection with the four boundary of their land there exists quarrel

between him and the accused person.  

13. PW-7 ASI Bolindra Baruah, Investigating Officer, has stated that

during the course of investigation, he examined the informant at the

police  station  and recorded her  statement,  visited  the  place  of  the

occurrence and prepared a rough sketch map of the same and also

recorded the statements  of  the witnesses  found at  and around  the

place of occurrence, arrested the accused and released him on bail and

on completion of preliminary investigation he submitted the case diary

to  the  then  Officer-in-charge  of  Boginadi  Police  Station  SI  Utpal

Changmai.  Thereafter,  SI  Utpal  Changmai  upon  finding  sufficient

incriminating  submitted  charge-sheet  against  the  accused  under

section 336/447/427 of the Indian Penal Code. Ext-1 is the sketch map

of the place of  the occurrence and Ext-2 is the charge-sheet.  In  his

cross-examination,  he has stated that  the ejahar was lodged at  the

police station after four days of the occurrence. In the ejahar, there is

no mention what kind of banana saplings were cut. Lakhiram Bordoloi

i.e. the father of the accused Atul Bordoloi committed suicide on the

day of the occurrence and in that connection an UD (Unnatural Case

Death) case was registered and investigated. The informant did not tell

him and also did not mention  in the ejahar as to the quantum of loss

suffered by them due to cutting of plants. During his investigation, it

has appeared that there was a long drawn dispute exists between the

parties over their land boundary. He had advised both the parties to

settle their dispute through civil authority. Witness Padma Bordoloi did

not tell him the quantum of loss he had suffered. During the course of

his investigation he could not seize any stone. The informant side did

not file any document regarding their land boundary. 

14. DW-1  Sri  Prabhat  Bordoloi  has  stated  that  informant  Prabita

Bordoloi had lodged a case against accused Atul Bordoloi alleging that

the accused had cut her banana plants and in connection with that

case  the  police  took  the  accused  to  the  police  station.  Lakhiram

Bordoloi (since deceased), father of accused, came to his house and
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asked  Rs.  30,000/-  (rupees  thirty  thousand)  from  him  in  order  to

release  his  son  (accused)  from  the  custody  of  the  police.  He  told

Lakhiram  Bordoloi  that  he  could  only  give  Rs.  2,000/-  (rupees  two

thousand) to him and then he left his house and went to other places in

search  of  money,  but  in  vain.  His  daughter-in-law  i.e.  wife  of  the

accused namely Sumi Devi informed him over phone that the police

would  release  the  accused  if  Rs.  30,000/-  is  given to  them. But  as

Lakhiram  Bordoloi  could  not  manage  the  money  so  he  committed

suicide in his house. The informant had lodged a false case against the

accused.  In  fact  the accused had not  cut any banana plants  of  the

informant, the same were damaged by the cows. The informant and

the accused had the same bari (orchard). The Gaonburah had divided

their bari-land and they had planted banana plant in their respective

boundaries. In his cross-examination, he has stated that the accused is

his 'gayati' (of the same caste). He had not seen the cows damaging

the plantain of the informant. 

                     APPRECIATION OF EVIDENCE

15. PW-6  Sri  Padma  Bordoloi,  is  the  son  of  the  informant  and

according to him on the day of the occurrence at about 12:00 noon

within  the  boundary  of  their  bari-land  accused  came and cut  some

plants including banana plants and thereby caused a loss of Rs. 8000/-.

But he has explained in cross-examination that in connection with the

four boundary of their land there exists quarrel between him and the

accused person.  I/O

16. PW-7  ASI  Bolindra  Baruah,  has  stated  that  there  was  a  long

drawn dispute exists between the  parties over their land boundary and

he had even advised both the parties to settle their dispute through

civil  authority.  According  to  him the  informant  side did  not  file  any

document regarding their land boundary.

17. PW-1 Smti.  Prabita Devi  alias  Pabitra Bordoloi,  informant-cum-

victim, has averred in evidence that on the day of the occurrence the

accused persons  had cut  trees  from her  bari  (orchard)  land.  In  her
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cross-examination,  she has stated that  they too had already filed a

case in connection with land dispute and the said case was amicably

settled between them. The house of  the accused is situated on the

backside of their house. Previously, the accused used to ingress and

egress  to  his  house  through  their  courtyard,  but  they  have

subsequently erected a 'jeura' (bamboo fencing) in the said path and

after that the accused informed the said fact to the village Gaonburah

who tried to settle the matter but no settlement took place between

them. 

18. PW-2  Sri  Dharam  Sai  Gowala,  an  independent  witness,  has

although  seen  accused  cutting  banana  plants  from  the  land  of

informant  Pabitra  Bordoloi   but  has  clarified that  the houses of  the

informant  and the  accused  are  adjacent  to  each  other  and  banana

plants have grown at the boundary between both the houses.

19.  PW-3 Sri Hiren Gohain, an independent witness, has stated that

he came to know about the occurrence on being informed by the police

and has later come to know that  the banana plants  belongs to the

informant. But he has explained that there was a land dispute between

the informant and  accused and for that and also for filing of this case,

Lakhiram Bordoloi, the father of the accused committed suicide.   

20. PW-4 Sri Dharam Sai Gowala, an independent witness, has also

stated that he saw from a distance that accused had cut plants in the

orchard of informant but he was not aware as to why the banana plants

were cut. According to him fighting used to take place between both

the sides. 

21. PW-5 Sri Dipen Gogoi, an independent witness, has stated that

on  the  day  of  occurrence  some  fighting  had  taken  place  between

Pabitra Bordoloi and accused as fighting used to  take place between

both the sides and has admitted that both the houses used to keep

filing cases against each other and police used to come to their houses.
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22. From the above evidentiary fact it has revealed that it is indeed

a fact that accused had cut some banana plants from the land located

on the boundary of both the sides, but it has also come out in evidence

of  the  witnesses  that  both  the  parties  have  long  drawn  boundary

disputes which has already engulfed the life of three persons of their

family. Thus, who was the owner and possessor of the portion of land in

which  the  banana  plants  were  cut  have  not  been  clarified  by  the

prosecution.  The  I/O  has  admitted  to  have  not  collected  any  land

document pertaining to the boundary of the informant. The prosecution

has thus,  failed to clarify  the unambiguous  possession  of  informant

Pabitra Bordoloi  on the land as well  as  on the banana plants which

grew on it and allegedly cut by accused, as such I am of the conclusive

opinion that on the basis of such doubtful possession of land and the

plants the offence of trespass and mischief by cutting of the banana

plants by accused cannot be justifiably proved. Hence, I here held that

the  prosecution  has  failed  to  prove   the  accusation  under  section

447/427 of the IPC against the accused and consequently the point for

determination number 2 and 3 stands answered in negative against the

prosecution.

23. There  is  not  an  iota  of  material  in  the  testimonies  of  the

prosecution witnesses which remotely suggests  that  accused person

had pelted any stone on the informant at any point of time. The I/O has

categorically stated to have not seized any stone in connection with

this case. So, I am of the conclusive opinion that the prosecution has

failed to bring home the accusation under section 336 of the Indian

Penal  Code  against  the  accused  and  as  such  the  point  for

determination No.1 is also decided in negative against the prosecution.

        O R D E R

24. In  view  of  the  discussion  made  above,  the  points  for

determination  are  decided  against  the  prosecution  and  as  such

accused person Sri Atul Bordoloi is  acquitted of the accusation under

section  336/447/427  of  the  Indian  Penal  Code.  Consequently,  the
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accused person is set at liberty forthwith. Considering the facts and

circumstances  of  the  case,  the  bail  bond  of  the  acquitted  accused

person shall remain valid for a further period of six months.

25. The  judgment  is  delivered  and operative  part  of  the  same is

pronounced in the open court, today on this 7th day of September, 2019

under the hand and seal of this court.

   

                                                                   

(Shri Narayan Kuri)
                  Chief Judicial Magistrate,

                           Lakhimpur, North Lakhimpur

Dictated & corrected by me-

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed & typed by-
Sri Narayan Chetri, Stenographer

Contd. …. Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Smti. Prabita Devi alias Prabita Bordoloi (PW-1)  

Sri Dharam Sai Gowala (PW-2) 

Sri Hiren Gohain(PW-3) 

Sri Dharam Sai Gowala (PW-4)

Sri Dipen Gogoi (PW-5) 

Sri Padma Bordoloi (PW-6)

ASI Bolindra Baruah (PW-7)

PROSECUTION EXHIBIT

Sketch map (Ext-1)

Charge-sheet (Ext-2)

WITNESSES FROM THE DEFENCE SIDE

Sri Prabhat Bordoloi (DW-1)

DEFENCE EXHIBIT

Nil      

                                                                                 

                                                                    (Shri Narayan Kuri)
              Chief Judicial Magistrate,

                       Lakhimpur, North Lakhimpur
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