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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present:  Shri Narayan Kuri, AJS,
           Chief Judicial Magistrate,
           Lakhimpur, North Lakhimpur, Assam

G.R. 149/2017
Under section 447/448/294/323/34 of the Indian Penal Code

State of Assam

                                              -Vs-

1. Sri Satyajit Dihingia
S/O: Late Babul Dihingia
R/O: Nalkata
P.S: North Lakhimpur
District: Lakhimpur, Assam

2. Smti. Lucky Dihingia
D/O: Late Babul Dihingia
R/O: Nalkata
P.S: North Lakhimpur
District: Lakhimpur, Assam

3. Sri Nanu Boro
S/O: Late Haren Boro
R/O: Nalkata
P.S: North Lakhimpur
District: Lakhimpur, Assam

………Accused persons

Date of offence explanation : 25.09.2017

Date of recording evidence of PWs : 18.12.2017, 26.04.2018,

                                                                   21.05.2018

Date of recording evidence of CW : 20.02.2018

Date of recording statement u/s 313, Cr.P.C : 20.06.2018

Date of argument : 27.08.2019

Date of judgment : 13.09.2019

Advocates appeared in the case:-

Mrs. Ajanta Sharma Baruah, Addl. P.P., for the State

Mr. Munin Saikia, Advocate, for the accused persons
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J  U  D  G  M  E  N  T

1. The prosecution case, in brief, is that on 14.01.2017 informant

Smti. Maina Gogoi lodged an FIR with the In-charge of Khelmati Town

Outpost under North Lakhimpur Police Station alleging that at about

9:30 PM on 13.01.2017 accused persons Smti. Maboli Dihingia, Smti.

Lucky Dihingia, Sri Satyajit Dihingia, Smti. Bina Dihingia and Sri Nanu

Boro, in a group, armed with 'lathi' (stick), spear etc. entered her house

compound  by  breaking  the  backside  'jeura'  (bamboo  fencing)  and

thereafter entered her house from the backside door and assaulted her

husband Sanjay Gogoi (who was sleeping at that time) with spear and

stick causing grievous injuries in his head causing profuse bleeding for

which he fell down on the ground. Seeing the incident, she approached

to free her husband from the clutches of the accused persons, but the

latter had also assaulted her causing grievous injury on her person as

well. On hearing the hue and cry, the neighbouring people came to her

house and as such the accused persons fled away from her house.

Thereafter,  with  the  help  of  the  neighbouring  people  her  injured

husband  was  shifted  to  North  Lakhimpur  Civil  Hospital  where  he

underwent medical treatment in critical condition. Hence, the case.

2. After  receiving  the  ejahar,  the  In-charge  of  Khelmati  Town

Outpost effected a G.D. Entry vide Khelmati TOP GDE No. 279 dated

14.01.2017 and forwarded the ejahar to the Officer-in-charge of North

Lakhimpur Police Station to register a case under proper section of law.

The Officer-in-charge of North Lakhimpur Police Station, on receipt of

the  ejahar,  registered  a  case  vide  N.L.P.S.  Case  No.  62/2017 under

section 143/447/448/326/325/307 of the Indian Penal Code and got the

investigation into the case commenced. The investigating officer, after

completing  the  investigation,  submitted  charge-sheet  under  section

447/448/323/294 of the Indian Penal Code against the accused persons

Sri Satyajit Dihingia, Smti. Lucky Dihingia and Sri Nanu Boro to stand

trial in the Court.  
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3. On receipt of the charge-sheet, cognizance of the offence under

section 447/448/323/294 of the Indian Penal Code was taken as per

section  190(1)(b),  Cr.P.C.  The  accused  persons  entered  their

appearance before the Court after receiving the summons. Copies were

furnished to the accused persons as per provision contained in section

207,  Cr.P.C.  The  particulars  of  the  offence  under  section

447/448/294/323/34 of the Indian Penal Code were explained to the

accused persons to which they pleaded not guilty and claimed to be

tried. 

POINTS FOR DETERMINATION:

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(a) Whether the accused persons, at about 9:30 PM, on 13.08.2017, at

village Nalkata under North Lakhimpur Police Station, in furtherance of

their common intention, committed criminal trespass by entering into

the courtyard of the house of Smti. Maina Gogoi with intent to commit

an offence, and thereby committed an offence punishable u/s 447/34

IPC?

(b) Whether the accused persons, at about 9:30 PM, on 13.01.2017, at

village Nalkata under North Lakhimpur Police Station, in furtherance of

their  common  intention,  committed  criminal  house  trespass  by

entering into the house of Smti. Maina Gogoi with intent to commit an

offence, and thereby committed an offence punishable u/s 448/34 IPC?

(c) Whether the accused persons, at about 9:30 PM, on 13.01.2017, at

village Nalkata under North Lakhimpur Police Station, in furtherance of

their common intention, hurled unparliamentary words to Smti. Maina

Gogoi  and  Sri  Sanjay  Gogoi,  at  and  nearby  the  public  place,  and

thereby committed an offence punishable u/s 294/34 IPC?
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(d) Whether the accused persons, at about 9:30 PM, on 13.01.2017, at

village Nalkata under North Lakhimpur Police Station, in furtherance of

their common intention, voluntarily caused hurt to Smti. Maina Gogoi

and Sri Sanjay Gogoi, and thereby committed an offence punishable

u/s 323/34 IPC?

5. During  the  trial  the  Prosecution  side  examined  6  (six)

prosecution witnesses and 1 (one) court witness, namely, Smti. Maina

Gogoi (PW-1),Sri Dambaru Hazarika (PW-2), Smti. Jina Dihingia (PW-3),

Sri Dusmanta Dihingia (PW-4), Dr. Ram Prasad Pawe (PW-5), ASI Rajib

Kr.  Das  (PW-6),  Sri  Sanjay  Gogoi  (CW-1)  and  exhibited  3  (three)

documents (Shown in the Annexure appended below). After the closure

of the prosecution evidence the accused persons were examined under

section 313, Cr.P.C. wherein they denied the incriminating materials put

to them from the evidence of the witnesses and declined to adduce

evidence in defence.

DISCUSSION, DECISION AND REASONS THEREOF:

6. The evidentiary facts that need to be appreciated in all the four

points  are  intertwined as  such let  me take up all  these four  points

together for discussion for the sake of convenience. 

7. Let me start the discussion with the testimony of the Medical

Officer. PW-5 Dr. Ram Prasad Pawe, Medical Officer, has stated that on

13.01.2017, while he was discharging his duty at the North Lakhimpur

Civil Hospital as Medical and Health Officer-I, he examined one Sanjay

Gogoi and found one lacerated would of size 4 cm x 2 cm x 1 cm on

the forehead of the injured person. In his opinion, the injury was fresh

and simple in nature and caused by blunt weapon. Ext-1 is the injury

report  submitted by him and Ext-1(1)  is  his  signature.  In  his  cross-

examination, he has stated that he did not mention in his report, who

had identified the injured person to him. The injury mentioned by him

in the report may be caused due to fall on hard substance. 
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8. So as per Ext.1 Injury Certificate on 13.1.2017 at 10 PM, PW-5

M.O. examined only Sanjay Gogoi (CW-1) and found lacerated injury in

his forehead. Victim Sanjay Gogoi was not examined by the I/O, and as

such he was called in as Court witness No.1 and his testimony is as

follows.

9. According  victim CW-1  Sri  Sanjay  Gogoi,  the  occurrence  took

place at about 9.30-10.00 PM in the night of 'Uruka' of Magh Bihu and

the accused persons were celebrating feast near the boundary of his

house.  He  came  to  know  that  their  bamboo  fencing  ('jeura')  was

damaged and as such he rebuked the accused persons thinking that

they might have broken his 'jeura'  and thereupon came back to his

house for sleeping. While he was asleep, the accused persons entered

their house from backside by breaking the door and assaulted him. He

could see in the beaming of light that the accused persons had come

to his house armed with stick and spear. He sustained injury on his

forehead and became unconscious and regained his senses at Chaboti

Hospital. He was given four stitches in his forehead and later on, his

wife lodged an ejahar at the police station. In his cross-examination, he

has stated that the accused persons also lodged a case against him

and the said case is pending at the stage of trial. 

10. PW-1 Smti. Maina Gogoi, informant-cum-victim, and is also the

wife of CW-1 Sanjay Gogoi. She has stated in evidence that on the day

of occurrence the accused persons came inside their house by breaking

the door on the back side of their house and thereafter, the accused

persons assaulted her husband Sanjay Gogoi with a pointed iron rod.

Her husband fell  down and his forehead bled.  The accused persons

caught hold of her hair and beat him with their hands. Then she fled

away from her house with her children and the accused persons also

fled  away  after  assaulting  her  husband.  On  the  next  morning,  she

lodged a FIR (Ext-1) regarding the occurrence. The police recorded her

statement  during  investigation.  In  her  cross-examination,  she  has
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stated that on the occasion of Magh Bihu while they were having their

meal,  the  occurrence  took  place.  The  accused  persons  were  also

having 'Bhuj' (feast) in their land, near their house. According to her,

the FIR was written by a police personnel at the police station. No one

came to their house to have 'Bhuj' at the time of occurrence. She did

not see if her husband after consuming alcohol dragged accused Lucky

Dihingia and her sister inside their house and if accused Nanu Boro was

also assaulted by her husband while he came to rescue the other two

accused persons. She has admitted that the accused persons has also

filed  a  case  against  her  husband,  which is  pending  in  the Court  of

learned Chief Judicial Magistrate, Lakhimpur, North Lakhimpur. 

11. PW-2  Sri  Dambaru  Hazarika,  an  independent  witness,  has

deposed that on the occasion of Magh Bihu at about 9:30 to 10:00 PM,

the occurrence took place in the house of Sanjay Gogoi. He heard hue

and cry and came to the house of Sanjay Gogoi and saw him lying in a

pool of blood inside his house. Injured Sanjay Gogoi sustained injury in

his forehead. Thereafter, he along with Dusmanta, Maina Gogoi took

the injured person to the hospital.  Subsequently,  he heard that  the

accused persons assaulted Sanjay Gogoi, for which he sustained injury

on his forehead. Sanjay Gogoi also received injury in his tooth and one

of this teeth got dislocated. In  his cross-examination, he has stated

that when they reached the place of occurrence, he found Maina Gogoi,

her son, his son Biswajit Hazarika, Horubhai and several others at the

place of occurrence. The police recorded his statement. He did not tell

the police that one teeth of the injured got dislocated and he was lying

in a pool of blood at his house. He could not say, what is the reason for

the occurrence and how it took place. 

12. PW-3 Smti. Jina Dihingia, an independent witness, has deposed

that the occurrence took place in Magh Bihu at about 9:00 PM to 9:30

PM,  inside  the  house  of  informant  Maina  Gogoi.  At  the  time  of

occurrence,  he  heard  hue  and  cry  and  came  to  the  house  of  the
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informant  where,  she  saw  Sanjay  Gogoi  in  a  pool  of  blood  and

sustained injury in his forehead. Thereafter, the village people took the

injured person immediately to the hospital for treatment. Later on, he

came to know that  accused Nanu Boro had assaulted Sanjay Gogoi

with  an  iron  rod.  The  police  recorded  her  statement.  In  her  cross-

examination, she has stated that after the occurrence, she came to the

place of occurrence and saw accused Nanu, Lucky, Bina, Mamoni and

others going out from the house of the informant. She could not say

that the accused persons had filed a case against Sanjay Gogoi. She

could not say if Sanjay Gogoi dragged Lucky and her sister inside his

house holding their hairs and assaulted them. 

13. PW-4  Sri  Dusmanta  Dihingia,  an  independent  witness  and

neighbor of both the sides has averred that at 9.30-10.00 PM on the

occasion of Magh Bihu, the occurrence took place inside the house of

the informant Maina Gogoi. At the time of occurrence, he heard hue

and cry at the house of Sanjay Gogoi and saw Nanu Boro and Satyajit

Dihingia  coming out  of  the  house  of  the  informant.  He  saw Sanjay

Gogoi was lying injured in a pool of blood  having sustained injuries in

his head. Thereafter, they made arrangement to send the injured to the

hospital  for treatment. Later on, he came to learn that the accused

persons  assaulted  Sanjay  Gogoi.  In  his  cross-examination,  he  has

stated  that  he  did  not  see  the  accused  persons  assaulting  victim

Sanjay Gogoi. He did not state before the police that he saw Nanu Boro

and Satyajit going out from the house of the informant, as police did

not ask him about the same. He had learnt that Sanjay Gogoi dragged

Lucky and his sister inside his house, holding their hairs.

14. PW-6  ASI  Rajib  Kr.  Das,  Investigating  Officer,  has  stated  that

during  the  course  of  investigation,  he  visited  the  place  of  the

occurrence, examined the informant and other witnesses available at

the place of the occurrence, prepared a rough sketch map of the place

of  the  occurrence,  sent  the  injured  to  the  hospital  for  his  medical
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treatment, arrested the accused persons and allowed them to go on

bail,  and on completion of  investigation,  he submitted charge-sheet

against   accused  persons  447/448/323/294  of  the  IPC.  Ext-2  is  the

sketch map of the place of the occurrence and Ext-3 is the charge-

sheet. In his cross-examination, he has stated that the informant had

put his thumb impression on the ejahar as he does not know how to

read and write. He had not examine the writer of the ejahar as he did

not meet him. He had examined the injured Sanjay Gogoi but did not

cite his name in the charge-sheet as a witness. He knows that there is

a cross-case in connection with the occurrence.     

APPRECIATION OF EVIDENCE

15. What  has  appeared  from the  above  depositions  is  that  PW-5

Medical Officer examined Sanjay Gogoi (CW-1) at 10 PM on 13.1.2017

in the North-Lakhimpur Civil Hospital and found fresh lacerated wound

of size 4 cm x 2 cm x 1 cm in his forehead. 

16. According  victim  CW-1  Sri  Sanjay  Gogoi,  at  the  time  of  the

occurrence since it was the occasion of  'Uruka' of Magh Bihu as such

the accused persons were having feast near the boundary of his house,

but he thought that accused persons had damaged his bamboo fencing

('jeura') as such he rebuked the accused persons and came back to his

house for sleeping. While he was asleep, the accused persons entered

his house from backside by breaking the door and assaulted him with

stick and spear for which he became unconscious and had to be given

four stitches in his forehead. On the other hand his wife i.e PW-1 Smti.

Maina Gogoi, has stated that at the time of the occurrence they were

also  having meal  of  Uruka,  when the  accused persons  came inside

their house by breaking the door on the back side of their house and

assaulted her husband Sanjay Gogoi with a pointed iron rod causing

head injuries to her husband. According to her the accused persons

also  caught  hold  of  her  hair  and  beat  her  with  their  hands  and

thereupon she fled away from her house with her children. She did not
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see if  her  husband after  consuming alcohol  dragged accused Lucky

Dihingia and her sister inside their house and if accused Nanu Boro was

also assaulted by her husband while he came to rescue the other two

accused persons.

17. As regards the evidence of PW-2 Dambaru Hazarika, PW-3 Jina

Dihingia and PW-4 Dusmanta Dihingia are concerned, they had come to

the house of  PW-1 Maina Gogoi  after hearing hue and cry and saw

Sanjay Gogoi (CW-1) in a pool of blood inside the house. According to

PW-1 Maina Gogoi after she was being assaulted, she fled away taking

her children. But according to PW-2 Dambaru Hazarika, he along with

PW-4 Dusmanta and PW-1 Maina Gogoi had taken Sanjay Gogoi to the

hospital.  PW-2  Dambaru  Hazarika  learnt  that  accused  persons  had

assaulted Sanjay Gogoi. PW-3 Jina Dihingia heard that accused Nono

Boro  had assaulted Sanjay Gogoi,  but  she had seen accused Nono,

Lucky, Bina, Mamoni and other going out of the house of informant.

PW-4 saw Nono Boro and Satyajit Dinhinga coming out of the house of

informant. But he has heard that Sanjay Gogoi dragged accused Lucky

and his sister inside his house holding their hair. 

18. Thus, a conjoint reading of the evidence of CW-1 Sanjay Gogoi

and PW-1 Maina Gogoi  on  the one hand and the evidence of  PW-2

Dambaru Hazarika, PW-3 Jina Dihingia and PW-4 Dusmanta Dihingia on

the  other,  leaves  an  impression that  at  the time of  the occurrence

something had happened in the house of  PW-1 Maina Gogoi.  It  has

admitted by the prosecution witnesses that the accused persons had

also  lodged  a  case  against  victim  Sanjay  Gogoi.  Learned  Defence

Counsel has pleaded that in fact at the time of the occurrence it was

Sanjay Gogoi (CW-1) who had dragged accused Lucky Dihingia and his

sister to his house and the rest accused had gone to rescue them from

the house of victim and in the exercise of rescuing that Sanjay Dihingia

might have fallen on the ground and sustained the injury. Defence has
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taken the plea that PW-5 Medical Officer is also of the opinion that such

injuries may be caused due to fall on hard substance. 

19. PW-1  Maina  Gogoi  has  admitted  that  at  the  time  of  the

occurrence she was having feast as like the accused persons.  CW-1

Sanjay Gogoi although not mentioned about any such feast but he has

admitted to have scolded the accused persons on the suspicion that

they had damaged his bamboo fencing and thereupon returned home

and slept. PW-4 Dusmanta Dihingia in his evidence has given a hint

that he learnt that Sanjay Dihingia had dragged by hair accused Lucky

Dihingia and his sister inside his house. So, it can be conjectured that

Sanjay  Gogoi  (CW-1)  at  the  first  instance  had scolded  the  accused

persons to have damaged their bamboo fencing and there is nothing in

evidence to show if his suspicion was based upon any reason. Since

PW-4 Dusmanta Dihingia has supported the defence version that victim

Sanjay Gogoi had dragged accused Lucky Dinhingia and his sister to his

house, as such presence of other accused in rescuing these two ladies

from  the  clutch  of  Sanjay  Gogoi  can  be  termed  as  a  reasonable

exercise of right to private defence. So, I am of the conclusive opinion

that the defence has able to establish their case that the prosecution

case comes within the purview of  general exception of right to private

defence, hence the accused persons are found not guilty of the offence

under  section 447/448/294/323/34 of  the  Indian  Penal  Code and as

such the points for determination is answered in negative against the

prosecution.  

O R D E R

20. In the result,  I  hereby hold that the prosecution has failed to

bring home the accusation under section 447/448/294/323/34 of the

Indian  Penal  Code  against  accused  persons  namely  Sri  Satyajit

Dihingia, Smti. Lucky Dihingia and Sri Nanu Boro  and as such they are

acquitted under section 447/448/294/323/34 of the Indian Penal Code

and set at liberty forthwith.
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21. Considering the facts and circumstances of the case, I  hereby

extend the bail-bonds of the acquitted persons for a further period of

six months.  

22. The  judgment  is  delivered  and operative  part  of  the  same is

pronounced in the open court on this 13th day of September, 2019.

      (Shri Narayan Kuri)
    Chief Judicial Magistrate,
Lakhimpur, North Lakhimpur

Dictated & corrected by me-

  (Shri Narayan Kuri)
Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed & typed by-

Sri Narayan Chetri, Stenographer

Contd. …… Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Smti. Maina Gogoi (PW-1)

Sri Dambaru Hazarika (PW-2) 

Smti. Jina Dihingia (PW-3) 

Sri Dusmanta Dihingia (PW-4)

Dr. Ram Prasad Pawe (PW-5) 

ASI Rajib Kr. Das (PW-6) 

PROSECUTION EXHIBITS

Injury Certificate (Ext-1)

Sketch-map (Ext-2)

Charge-sheet (Ext-3)

COURT WITNESS

Sri Sanjay Gogoi (CW-1)

DEFENCE WITNESSES 

Nil 

DEFENCE EXHIBITS

Nil    

     (Shri Narayan Kuri)
              Chief Judicial Magistrate,

Lakhimpur, North Lakhimpur
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