
G.R. 2058/2015

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR,NORTH LAKHIMPUR, ASSAM

Present: Shri Narayan Kuri, AJS,
          Chief Judicial Magistrate,
          Lakhimpur, North Lakhimpur, Assam.

G.R. 2058/2015
Under section 279/338/427 of the Indian Penal Code

State of Assam

                    -Vs-

 Sri Gakul Chetia
S/O: Sri Cheniram Chetia
R/O: Gohain Gaon
P/S: North Lakhimpur
District: Lakhimpur, Assam           

                                       
...............Accused person

Date of offence explanation : 10.10.2017

Dates of recording evidence of PWs : 17.09.2018, 18.03.2019,

  16.07.2019

Date of recording of statement u/s 313, Cr.P.C: 05.08.2019

Dates of argument     : 26.08.2019, 17.09.2019

Date of judgment     : 17.09.2019

Advocates appeared in the case:-

Sri Prasanta Dutta, Addl. P.P., for the State

Sri Arup Borah, Advocate, for the accused person   

J  U  D  G  M  E  N  T

1. Prosecution  case  has  arisen  out  of  an  ejahar  lodged  on

08.10.2015  by  Sri  Kishor  Karki  with  the  Officer-in-charge  of  North

Lakhimpur Police Station wherein it has alleged that at about 3:30 PM

on 04.10.2015 while his elder brother Sri Madan Lal Karki was returning

home situated at Milan Nagar, North Lakhimpur Town from Boginadi by

riding a motorcycle bearing registration number AS-07-D-6822 on the

left  side  of  the  road,  on  the  way,  in  front  of  Statfed  Godown  at
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Ahuchaul Gaon, a TATA Indigo ECS vehicle bearing registration number

AS-07-A-7301  driven  by  its  driver  in  a  rash  and  negligent  manner,

knocked the motorcycle of his elder brother from behind, as a result his

elder brother sustained grievous injury on his right leg. Immediately,

the  injured  elder  brother  of  the  informant  was  shifted  to  the

Saumerpith  Nursing  Private  Limited,  North  Lakhimpur  in  the  said

offending TATA Indigo ECS vehicle where he had undergone medical

treatment and operation was done on his right leg. There was delay in

lodging  the  ejahar  as  the  informant  was  busy  with  the  medical

treatment of his elder brother. Hence, the case.

2.  The  Officer-in-charge  of  North  Lakhimpur  Police  Station,  on

receipt of the ejahar,  registered a case vide North Lakhimpur Police

Station Case No. 1065/2015, under section 279/338 of the Indian Penal

Code.  The  investigation  in  this  case  was  carried  out,  and  after  the

completion of investigation, the investigating officer submitted charge-

sheet  under  section  279/338/427  of  the  Indian  Penal  Code  against

accused person Sri Gakul Chetia to stand trial in the Court.

3. On receipt of the charge-sheet, cognizance of the offence under

section 279/338/427 of the Indian Penal Code was taken as per section

190(1)(b)  Code  of  Criminal  Procedure.  After  the  appearance  of  the

accused person before the Court, copies were furnished to him as per

section 207 Code of Criminal Procedure. The particulars of the offence

under section 279/338/427 of the Indian Penal Code were explained to

the accused person to which he pleaded not guilty and claimed to face

the trial.

POINTS FOR DETERMINATION:

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(a) Whether the accused person, at about 3:30 PM, on 04.10.2015, in

front  of  Statfed  Godown at  Ahuchaul  Gaon,  under  North  Lakhimpur

Police Station, drove a TATA Indigo ECS vehicle bearing registration no.
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AS-07-A-7301 on the public road in a manner so rash or negligent as to

endanger human life, or to be likely to cause hurt or injury to any other

person, and thereby committed an offence punishable under section

279 of the Indian Penal Code ?

(b) Whether the accused person, at about 3:30 PM, on 04.10.2015, in

front  of  Statfed  Godown at  Ahuchaul  Gaon,  under  North  Lakhimpur

Police Station, caused grievous hurt to Sri  Madan Lal Karki who was

riding a motorcycle bearing registration no. AS-07-D-6822, by doing an

act i.e. by driving a TATA Indigo ECS vehicle bearing registration no. AS-

07-A-7301 on the public road, in a manner so rash or negligent as to

endanger human life,  and thereby committed an offence punishable

under section 338 of the Indian Penal Code ?

(c) Whether the accused person, at about 3:30 PM, on 04.10.2015, in

front  of  Statfed  Godown at  Ahuchaul  Gaon,  under  North  Lakhimpur

Police  Station,  committed  mischief  by  causing  wrongful  loss  by

damaging the motorcycle bearing registration no. AS-07-D-6822, and

thereby committed  an  offence punishable  under  section  427 of  the

Indian Penal Code ?

5.      During the trial the Prosecution side could altogether examine 5

(five) PWs, namely, Sri Kishor Karki (PW-1), Sri Madan Lal Karki (PW-2),

Sri Babul Roy (PW-3), ASI Nityananda Bhuyan (PW-4), Inspector Jiban

Das (PW-5) and exhibited 8 (eight) documents (Shown in the Annexure

appended below).  The defence side has cross-examined prosecution

witnesses. On closure of the prosecution witnesses all the incriminating

materials surfaced thereon against the accused person were put to his

explanation  under  section  313  Code  of  Criminal  Procedure.  The

defence plea was in complete denial. I  have heard the Argument of

both sides and thereupon come to the following finding:  

DISCUSSION, DECISION AND REASONS THEREOF: 

6. Since  for  adjudication  of  all  the  three  points  requires

appreciation of common facts as such for the sake of convenience all
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these three points are taken together for discussion. Let me, first of all,

re-produce herein below the gist of the testimonies of the witnesses

examined by the prosecution in this case.

7. PW-1 Sri Kishor Karki, informant, has stated that the occurrence

had taken place in the year 2015 at about 3:00 PM on the National

Highway at Ahuchaul Gaon. At that time he was at home, and received

a phone-call from his elder brother informing that he had met with an

accident in front of Statfed at Ahuchaul Gaon and asked him to come

there immediately. He proceeded to the spot and on the way he met

his elder brother who was being brought to the hospital by Indigo ECS

car which had hit his elder brother. Thereafter, his elder brother was

admitted in Saumerpith Nursing Home. He later learnt from his elder

brother  that  he  was  coming  by  a  motorcycle  from  Boginadi  side

towards North Lakhimpur and that car was also coming behind him in

the same direction and it hit his motorcycle from backside. The right

leg bone of his elder brother got fractured severely and his motorcycle

also got  damaged. He lodged an ejahar  in  this connection at  North

Lakhimpur Police Station. Ext-1 is the ejahar, Ext-1(1) is his signature.

He does not remember who was driving the offending Indigo ECS In his

cross-examination, he has stated that he had not seen the occurrence

and as such he could not say under what circumstances the accident

had taken place.

8. PW-2 Sri Madan Lal Karki, victim, has stated that on the day of

occurrence while he was coming from Boginadi by riding motorcycle to

his  own  house  situated  at  North  Lakhimpur  Town,  on  the  National

Highway near Statfed at Ahuchaul Gaon, a small four wheeler vehicle

came from backside and hit his motorcycle as a result he fell  down

from his motorcycle and became senseless. He regained his senses at

Saumerpith  Hospital  and  felt  pain  all  over  the  body  and there  was

fracture on the 'geruwa' (distal end) of his right leg. He had undergone

medical  treatment at Saumerpith Hospital  for about 40 (forty)  days.

Thereafter, he had undergone medical treatment at Patna for about 27

(twenty seven) days. At present, he is not physically fit as earlier. After
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the incident, his younger brother Kishor Karki lodged an ejahar at North

Lakhimpur  Police  Station.  He  could  not  say  who  was  driving  the

offending vehicle at  the time of occurrence.  While answering to the

question put by the Court he has stated that he has filed MACT Case

but  he  has  not  yet  received  the  compensation.  In  his  cross-

examination, he has stated that he could not say under what condition

the accident took place.

9. PW-3 Sri Babul Roy, an independent witness, has stated that he

neither  knows  the  informant  nor  the  accused  of  this  case.  He  has

further stated that accident usually takes place in front of his shop. The

injured  is  also  not  known  to  him and  he  knows  nothing  about  the

occurrence.

10. PW-4 ASI Nityananda Bhuyan, Investigating Officer, has stated

that  on 04.10.2015 while  he was working as ASI  of  Police at  North

Lakhimpur  Police  Station,  the  Officer-in-charge  of  North  Lakhimpur

Police Station received a phone call to the effect that an accident had

taken  place  at  Ahuchaul  Gaon  on  National  Highway  No.  15.

Accordingly,  the  Officer-in-charge of  North Lakhimpur Police Station

effected a G.D. Entry vide NLPS G.D.E No. 132 dated 04.10.2015 and

instructed him to inspect the place of the occurrence. Thereafter, he

along with his staff proceeded to the place of the occurrence and found

a motorcycle  bearing registration  number AS-07-D-6822 and a TATA

Indigo vehicle bearing registration  number AS-07-A-7301 at  the and

seized both the vehicles and shifted the injured Madan Lal  Karki  to

North Lakhimpur Civil Hospital for his medical treatment. Thereafter, he

prepared a sketch map of the place of the occurrence and examined

the witnesses found at and around the place of the occurrence. He has

further  stated  that  on  04.10.2014  accused  Gakul  Chetia  voluntarily

appeared  at  the  police  station  and  after  interrogating  him  finding

sufficient  incriminating  materials  against  him  he  arrested  him  and

released him to go on bail. He has further stated that on 08.10.2015

one Kishor Karki lodged an ejahar at the police station and the Officer-

in-charge  of  North  Lakhimpur  Police  Station  registered  a  case  vide
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NLPS Case No. 1065/2015 under section 279/338 of the Indian Penal

Code and endorsed him with the charge of  the investigation of  the

case. Thereafter, the seized motorcycle and TATA Indigo vehicle were

examined by the MVI, Lakhimpur and he collected the MVI reports of

both the vehicles. He also collected the medical report of the injured

and on completion of his preliminary investigation he submitted the

case diary to the Officer-in-charge of North Lakhimpur Police Station.

Ext-2 and Ext-3 are seizure lists, Ext-4 is the sketch map of the place of

the occurrence, Ext-5 and Ext-6 are the MVI reports of both the seized

vehicles and Ext-8 is the medical  report of the injured. In his cross-

examination,  he  has  stated  that  in  Ext-A  (zamin-nama)  there  is  no

mention that the accused himself appeared at the police station.

11. PW-5  Inspector  Jiban  Das,  another  Investigating  Officer,  has

stated that on 30.11.2015 while he was working as Traffic-in-charge of

North  Lakhimpur  Police  Station,  the  Officer-in-charge  of  North

Lakhimpur  Police  Station  endorsed  him  with  the  charge  of  further

investigation of NLPS Case No. 1065/15 under section 279/338 of the

Indian Penal Code and on going through the case diary, he found that

previously the case was investigated by ASI Nityananda Bhuyan and

the investigation of the case was almost completed and only charge-

sheet  has  yet  to  be  submitted  and  on  being  satisfied  with  the

investigation  conducted  by  ASI  Nityananda  Bhuyan,  he  submitted

charge-sheet against accused Gakul Chetia under section 279/338/427

of the Indian Penal Code. Ext-7 is the charge-sheet. 

                     APPRECIATION OF EVIDENCE

12. The Ext-8 Injury Certificate issued from the Saumerpith Hospital

reflects that on 04.10.2015 at 4:00 PM Madan Lal Karki was examined

in the hospital where he was treated for comminuted fracture BB Leg

(Right) Distal Ends of size 10 cmx 10 cm. The injury was grievous as

per Ext-8 Injury Certificate.

13. Now coming to the question as to how Madan Lal Karki sustained

those injuries. The testimony of the witnesses reflects that prosecution
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has adduced the evidence of only three private witness of which one is

victim and another is his brother. The only independent witness i.e. PW-

3  has  stated  nothing  about  how  the  occurrence  took  place.  PW-1

informant  Kishor  Karki  reached  the  place  of  the  occurrence  after

getting the information from his elder brother i.e victim himself. So PW-

2 Madan Lal Karki, victim in this case is the only eye-witness to the

occurrence but he has deposed that while he was returning home from

Boginadi at the Ahuchaul village near Statefed godown by the side of

National High Way one small four wheeler vehicle dashed his motor-

cycle from behind. But in his cross-examination he has clarified to have

no idea  as  to  under  what  circumstance  the  occurrence  took  place.

Thus, except the assertion of being hit by the four-wheeler from behind

there is no other material  to fresco a circumstance showing guilt  of

rash and negligence on the part of accused. Mere hitting someone from

behind does not amount to negligent driving unless the position and

speed of both the vehicle, as well as the road condition of the place of

the occurrence is cleared made out. There is absolutely no doubt that

victim had suffered  grievous ankle  injury in  the occurrence  but  the

prosecution has failed to prove the rash and negligent driving on the

part  of  the  accused.  So,  I  am  of  the  conclusive  opinion  that  the

prosecution  has  failed  to  bring  home  the  charge  under  section

279/338/427 of the Indian Penal Code against the accused and as such

the  point  for  determinations  are  decided  in  negative  against  the

prosecution.

O R D E R

14. In view of the foregoing discussion, I hereby acquit accused Sri

Gakul Chetia from the charge under section 279/338/427 of the Indian

Penal Code and he is ordered to be set at liberty forthwith. 

15. The seized vehicles and its documents be disposed of as per law

in due course.

16. The bail-bond of the acquitted accused person shall  remain in

force for a further period of six months.
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17. The  judgment  is  delivered  and operative  part  of  the  same is

pronounced in the open court on this 17th day of September, 2019. 

        (Shri Narayan Kuri)
               Chief Judicial Magistrate,

                       Lakhimpur, North Lakhimpur

Dictated & corrected by me-

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur

Transcribed & typed by-

Sri Narayan Chetri, Stenographer

            Contd. …. Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Sri Kishor Karki (PW-1) 

Sri Madan Lal Karki (PW-2 

Sri Babul Roy (PW-3)

ASI Nityananda Bhuyan (PW-4)

Inspector Jiban Das (PW-5) 

PROSECUTION EXHIBIT

Ejahar (Ext-1)

Seizure list (Ext-2)

Seizure list (Ext-3)

Sketch map (Ext-4)

MVI Report (Ext-5)

MVI Report (Ext-6)

Charge-sheet (Ext-7)

Medical Report (Ext-8)

COURT WITNESS

Nil

 

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBIT

Ext-A (Zamin Nama)    

                                                                                 

                                                                  (Shri Narayan Kuri)
           Chief Judicial Magistrate,

                    Lakhimpur, North Lakhimpur       
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