
GR 783/2013

IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE,
LAKHIMPUR, NORTH LAKHIMPUR, ASSAM

Present:  Shri Narayan Kuri, AJS,
           Chief Judicial Magistrate,
           Lakhimpur, North Lakhimpur, Assam

G.R. 783/2013
Under section 341/323/506 of the Indian Penal Code

State of Assam

          -Vs-

 Md. Abdul Malek
S/O: Late Fazar Ali
R/O: Ahmedpur Block
P/S: Bihpuria
District: Lakhimpur, Assam        

        ...............Accused person

Date of offence explanation : 20.06.2015

Dates of recording evidence of PWs : 24.01.2017, 02.03.2017, 

  17.05.2017, 21.07.2017, 

  19.08.2017, 24.05.2018  

Dates of recording statement u/s 313, Cr.P.C : 25.07.2019

Date of argument : 22.08.2019

Date of judgment : 02.09.2019

Advocates appeared in the case:-

Mr. Debojit Dutta Borah, Assistant P.P., for the State

Mr. Eunus Ali, Advocate, for the accused person

J  U  D  G  M  E  N  T

1. The  vignette  of  the  prosecution  case  is  that  on  25.05.2013

informant Musstt. Firuza Khatun lodged an ejahar before the In-charge

of Bongalmara Police Outpost under Bihpuria Police Station alleging that

at  about  6:30 PM on the same day she returned from Itanagar  and

accompanied by her husband Md. Abdul Jabbar went to the house of

accused  persons,  namely,  Md.  Abdul  Malek,  Md.  Abul  Hussain,  Md.

Ahmad Ali and Md. Fakar Uddin to bring back their niece, but the above-
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named accused persons assaulted her and her husband. Thereafter, the

accused persons caught her husband and kept him confined in their

house  after  snatching  away  an  amount  of  Rs.  20,000/-,  a  mobile

handset and a bicycle from him. Hence,  the case.

2. In  In-charge  of  Bongalmara  Police  Outpost,  on  receipt  of  the

ejahar, effected a G.D. Entry vide Bongalmara O.P. GDE No. 307 dated

26.05.2013  and  forwarded  the  ejahar  to  the  Officer-in-charge  of

Bihpuria Police Station to register a case under proper section of law.

The Officer-in-charge of Bihpuria Police Station, on receipt of the ejahar

registered a case vide Bihpuria P.S. Case No. 117/2013 under section

342/323/379/34 of the Indian Penal Code and got the investigation into

the case commenced. The investigating officer,  after completing the

investigation,  submitted  charge-sheet  under  section  323/506  of  the

Indian Penal Code against accused person Md. Abdul Malek to stand

trial  in  the  Court.  The  other  FIR-named accused  persons  Md.  Abdul

Hussain, Md. Ahmad Ali and Md. Fakar Uddin were not sent up for trial. 

3. On receipt of the charge-sheet, cognizance of the offence under

section  323/506 of  the Indian  Penal  Code was  taken as  per  section

190(1)(b),  Cr.P.C.  On  receipt  of  the  summons  the  accused  person

appeared before the Court and necessary copies were furnished to him

as per section 207 of the Code of Criminal Procedure. The particulars of

the offence under section 341/323/506 of the Indian Penal Code were

explained to the accused person to which he pleaded not guilty and

claimed to face the trial.

POINTS FOR DETERMINATION:

4. The  points  which  are  required  to  be  determined  for  a  just

decision of this case are as follows:

(a) Whether the accused person, at about 6:30 PM on 25.05.2013, at

village  Ahmedpur  Block,  under  Bihpuria  Police  Station,  wrongfully

restrained Musstt.  Firuza Khatun and her husband Md. Abdul  Jabbar,
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and thereby committed an offence punishable under section 341 of the

Indian Penal Code ?

(b) Whether the accused person, at about 6:30 PM on 25.05.2013, at

village  Ahmedpur  Block,  under  Bihpuria  Police  Station,  voluntarily

caused  hurt  to  Musstt.  Firuza  Khatun  and  her  husband  Md.  Abdul

Jabbar,  and  thereby committed  an  offence punishable  under  section

323 of the Indian Penal Code ?

(c) Whether the accused person, at about 6:30 PM on 25.05.2013, at

village  Ahmedpur  Block,  under  Bihpuria  Police  Station,  criminally

intimidated Musstt.  Firuza Khatun and her husband Md. Abdul Jabbar

with dire consequences, and thereby committed an offence punishable

under section 506 of the Indian Penal Code ?

5. During  the  trial  the  Prosecution  side  examined  6  (six)  PWs,

namely, Musstt. Firuza Khatun (PW-1), Md. Abdul Jabbar (PW-2), Md. Nur

Mohammad (PW-3), Md. Nurul Islam (PW-4), Md. Asabur Rahman (PW-

5), Dr. Dipen Borah (PW-6) and exhibited 3 (three) documents (Shown in

the Annexure appended below).  After the closure  of  the prosecution

evidence the accused person was examined under section 313, Cr.P.C.

wherein  he  denied  the  incriminating  materials  put  to  him  from the

evidence of the witnesses and declined to adduce evidence in defence.

DISCUSSION, DECISION AND REASONS THEREOF:

6. The facts that need to be appreciated are interwoven in all the

three points and as such these points are taken for discussion together.

7. PW-1  Musstt.  Firuza  Khatun,  informant-cum-victim,  has  stated

that her husband's 'vatiji' (niece) namely Uma Kulsoom used to stay in

their house and they have brought her up. On the day of the occurrence

she had returned from Itanagar and found Uma Kulsoom was missing in

their house. One of her neighbour namely Fhalani Khatun informed her

that Uma Kulsoom had gone to the house of the accused,  so taking

along Fhalani Khatun she went to the house of accused. After reaching
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the house of the accused, she asked him about their niece, to which the

accused replied that she was in their house and made them wait in

their house for a long time saying that their niece would come. As it

was getting dark, so they left the house of the accused without their

niece. As they had been coming out from the house of the accused, at

that point of time her husband also reached there and on their way

back having crossed the bridge, accused Abdul Malek along with Abul,

Fakaruddin and Ahmed restrained them and on the instruction of Abul,

other three persons (including accused Abdul Malek) started assaulting

her husband. She tried to obstruct them but they assaulted her as well

and took away an amount of  Rs.  20,000/-  (rupees twenty thousand)

from her  husband which  she  had given  to  him after  returning  from

Itanagar.  They also  took away two mobile  handsets  and the bicycle

from the possession  of  her  husband.  They (including accused Abdul

Malek) took her husband to the house of the accused by tying him with

a rope.  She rushed to  the  police  station  and lodged an ejahar.  The

police  sent  her  to  medical  examination.  She  had sustained  swelling

injury on her head as she was pulled by her hair. The accused and the

accompanying  persons  had  kept  her  husband  tied  with  a  tree.  Her

husband was recovered from there by the police. Ext-1 is the ejahar,

Ext-1(1) is her signature. In her cross-examination, she has stated that

Uma Kulsoom is the 'Bhagin' (elder sister's daughter) of accused Abdul

Malek. After the expiry of the father of Uma Kulsoom, her mother had

married with another person. Uma Kulsoom was about 10/11 years old

at the time of occurrence. According to her the ejahar was written down

by a police officer of Bongalmara Police Outpost and she remembers its

content. 

8. Victim PW-2 Md. Abdul Jabbar, who is also the husband of PW-1

Firuza  Khatun,  has  stated  that  his  elder  brother's  daughter  Uma

Kulsoom, who is a deaf  and dumb girl,  had been living in his house

under his care after the death of her father. About a week before the

date of occurrence in the day time, while he was not present in his

house,  Uma Kulsoom had gone to the house of  accused who is  her

maternal uncle and on the day of the occurrence after returning of his
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wife  from the place of  employment at  Itanagar,  she enquired about

Uma Kulsoom to which he replied that she had gone to the house of

accused. In the evening time his wife accompanied by another woman

named Falani,  went to the house of  the accused to bring back Uma

Kulsoom from there but the accused along with his family members

restrained his wife and said Falani in their house. As it was getting late

and dark, so he went to the house of the accused to see why they had

not been returning. After reaching the house of the accused he saw that

his wife and Falani were kept restrained there. The accused and their

family did not give back/handover Uma Kulsoom to them. Thereafter,

when he along with his wife and Falani were returning and had crossed

the bridge near  the house of  the accused,  the latter along with 3/4

other  persons  named  Abdul  Hussain,  Fakaruddin,  Ahmed  came  and

assaulted him and took him by tying his hands with a rope to the house

of the accused. He had two mobile handsets, his bicycle and an amount

of Rs. 20,000/- which his wife had given him after coming from Itanager

but the accused and his above-named associates took away the said

amount  and mobile  phones  from his  possession.  His  wife  rushed to

Bongalmara  Police  Thana  and  the  police  came  from  there  and

recovered him from the house of the accused. He had not sustained any

external injury as he was not beaten up by any 'lathi' but only by fist

blows.  In  his  cross-examination,  he  has  stated  that  there  are  many

houses  near  the  house  of  the  accused  as  well  as  near  the  bridge.

According to him his wife had gone to the house of the accused after

about 3:00 PM as she had returned from Itanager before 3:00 PM. On

the day when Uma Kulsoom had gone to the house of the accused, he

did not know where she had gone. After one day he came to know from

a small  girl  named Jamena that that Uma Kulsoom had gone to the

house of the accused. A day after being informed by Jamena Khatun, he

had gone to his house. The family members of the accused told him

that Uma Kulsoom had gone out and as such he returned from their

house. He has clarified that he lives alone in his house but his wife and

children stays in Itanagar. He has stated that two months before the

occurrence his right leg had fractured by falling of a tree on him. As

such,  he  was  not  able  to  walk  so  he  brought  Uma  Kulsoom  from
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Itanagar for looking after him but prior to it Uma Kulsoom used to stay

in Itanagar. He has admitted that while staying at Itanager his niece

used to help his wife in household works and used not to go to school.

He has also stated that at the time of the occurrence he had almost

recovered and was able to walk though he still  had slight pain while

walking but he could ride a bi-cycle. When he had gone to the house of

the accused after his wife, he had not seen Uma Kulsoom there and the

family members of the accused had told him that she had gone out to

visit the house of others.   

9. PW-3  Md. Nur Mohmmad, an independent witness, has stated

that on the day of the occurrence he had heard that fighting had been

taking place between Jabbar Ali and Abdul Malek and as such he went

to the place of occurrence (i.e. Abdul Malek's house), but did not see

any fighting taking place. He came to know that the police had taken

away Jabbar Ali and he did not see Abdul Malek in the house when he

had gone there. He came to know that the fighting had taken place in

connection with one girl aged about 10/11 years who was the 'bhagin'

(sister’s daughter) of Abdul Malek and 'bhatiji' (brother’s daughter) of

Jabbar Ali. In his cross-examination, he has stated that the said girl was

in the house of Abdul Malek and Jabbar Ali wanted to take her with him

forcibly, but the girl was not willing to go with him, so accused Abdul

Malek resisted while Jabbar Ali was forcefully trying to take her away

with him. The police did not examine him as they had not met him.

10. Another independent witness PW-4 Md. Nurul Islam, has deposed

that on the day of the occurrence he had heard of a hue and cry from

the house of Abdul Malek and went there but he saw that Abdul Malek

and Abdul  Jabbar  along with  other  villagers  were conversing on the

courtyard  of  Abdul  Malek.  He  could  come  to  know  from  their

conversation that a quarrel had taken place between Abdul Malek and

Abdul Jabbar before he reached there over the matter of fleeing away of

'bhagin'  (niece) of  Abdul  Malek from the house of  Abdul  Jabbar  and

reaching  to  the  house  of  Abdul  Malek  and  in  that  connection  only

altercation  had  taken  place  between  both  the  sides.  In  his  cross-
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examination, he has stated that in the house of Abdul Malek he had

seen  6/7  persons  apart  from  Abdul  Malek  and  Abdul  Jabbar.  Abdul

Jabbar  had  come  to  the  house  of  Abdul  Malek  to  take  back  Abdul

Malek's 'bhagin' girl. He had heard that the girl was not ready to go

back with Abdul Jabbar and so he wanted to take her with him forcibly.

He also heard that Abdul Malek asked Abdul Jabbar not to take the girl

forcibly and that he would send her later on after mollifying her. He had

heard that in that connection only quarrel took place between both the

sides. 

11. In  his  testimony  PW-5  Md.  Asabur  Rahman,  an  independent

witness, has asseverated that on the day of the occurrence he was at

some distance but after hearing hue and cry, he went to the place of

occurrence and saw a woman had been trying to take away the 'bhagin'

(niece) aged about 8 years, of the accused by holding her hands. But

the niece of the accused was not willing to go with that woman. The

niece of the accused was crying. The accused was also present there

and he heard  the accused telling that  woman not  to  take away his

niece. Thereafter, as there was some talk going on with that woman,

the accused and his niece, he left that place.

12. PW-6  Dr.  Dipen  Borah,  Medical  Officer,  has  stated  that  on

25.03.2013, at 7:30 PM, he had examined one Musstt. Firuja Begum and

found (i) Tenderness over right ear; and (2) Tenderness over back of

epigastrium. But there was no sign of any external injury. As per his

opinion, the injury is simple in nature, caused by blunt weapon, and the

age  of  injury  is  about  one  hour  old.  Ext-2  is  the  injury  certificate

wherein  Ext-2(1)  is  his  signature.  He has  further  stated  that  on the

same day and time, he had also examine one Md. Abdul Jabbar, and

found (i)Severe tenderness and swelling over left thigh; (2) Tenderness

over scalp, diffusely; and (3)Bruise about 1 cm x 1 cm over right medial

aspect  of  thumb,  which  are  as  per  his  opinion,  is  simple  in  nature,

caused by blunt weapon, and the age of injury is about one hour old.

Ext-3 is the injury certificate wherein Ext-3(1) is his signature. In his

cross-examination,  he  has  stated  that  he  had  prepared  Ext-2  on
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30.05.2013  and  there  is  no  mention  of  OPD  or  indoor  patient

registration  no.  in  Ext-2.  He  has  further  opines  that  the  injuries

mentioned in Ext-2 and Ext-3 may also be caused by pulling. 

APPRECIATION OF EVIDENCE

13. Thus  as  per  the  assertion  of  PW-6  Dr.  Dipen  Borah,  Medical

Officer, on 25.3.2013 at 7.30 PM upon examination he found tenderness

over right ear and in the back of epigastrium of Musstt. Firuja Begum.

Although there was no sign of external injuries but according to him

these were simple in nature occurred within one hour and caused by

blunt weapon. Similarly upon examination of Md. Abdul Jabbar he has

found Severe tenderness and swelling over left thigh; Tenderness over

scalp,  diffusely;  and (3)Bruise about 1 cm x 1 cm over right medial

aspect of thumb, which injuries were simple in nature, caused by blunt

weapon, and these injuries were also occurred within one hour. In his

cross-examination, he has further opined that the injuries mentioned in

Ext-2 and Ext-3 might also be caused by pulling. 

14. Be that as it may be, but Ext.2 and 3 confirms injuries in the

person  of  PW-1  Firuja  Begum  and  PW-3  Abdul  Jabbar.  Now  let  me

adjudge as to how they suffer those injuries.

15. As per the testimony of informant-cum-victim PW-1 Musstt. Firuza

Khatun,  her  husband's  (PW-2)  11  years  old  deaf  and  dumb  'vatiji'

(niece) Uma Kulsoom who used to stay with them was missing from

their  house and she had come to know from her  neighbour  Fhalani

Khatun that Uma Kulsoom had gone to the house of accused, so taking

along Fhalani Khatun she went to the house of accused and on being

asked,  accused had admitted that  Uma Kulsoom who is  the sister’s

daughter of accused, was at their house. After accused making them to

wait for a long time did not bring back Uma Kulsoom so they decided to

return. As soon as they came out of the house of accused, her husband

reached  there  and  on  their  way  back  having  crossed  the  bridge,

accused Abdul Malek along with Abul, Fakaruddin and Ahmed restrained

them and on  the  instruction  of  Abul,  other  three  persons  (including
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accused  Abdul  Malek)  started  assaulting  her  husband.  She  tried  to

obstruct them but they assaulted her as well and took away an amount

of Rs. 20,000/- (rupees twenty thousand) from her husband and two

mobile  handsets.  Accused  Abdul  Malek  and  his  associates  took  her

husband to the house of the accused by tying him with a rope with a

tree for which she rushed to the police station and police recovered her

husband. She claimed to have sustained swelling injury on her head as

she was pulled by her hair. 

16. Although  PW-2  Md.  Abdul  Jabbar  i.e.  husband  of  PW-1  Firuza

Khatun has supported the broader narration of fact adduced by her, but

according to him Uma Kulsoom, went missing one week prior to the

occurrence and went to the house of her maternal uncle i.e. accused.

On the day of the occurrence his wife after returning from his place of

employment  at  Itanagar,  when  came  to  know  of  absence  of  Uma

Kulsoom in their house, as such accompanied by one Falani, she went

to the house of the accused to bring back Uma Kulsoom, but accused

person  along  with  his  family  members  restrained  his  wife  and  said

Falani. As it was getting late and dark, so he went to the house of the

accused and found that his wife and Falani had been kept restrained out

there. Thereafter, when he along with his wife and Falani were returning

and had crossed the bridge near the house of the accused, the latter

along with 3/4 other persons named Abdul Hussain, Fakaruddin, Ahmed

came and assaulted him and took him by tying his hands with a rope to

the house of the accused besides taking away his two mobile handsets,

bi-cycle and an amount of Rs. 20,000/-. His wife rushed to Bongalmara

Police Thana and the police came from there and recovered him from

the  house  of  the  accused.  He  claimed  to  have  not  sustained  any

external injury. On the day when Uma Kulsoom had gone to the house

of the accused, he did not know where she had gone but after one day

he  came  to  know  from  a  small  girl  named  Jamena  that  that  Uma

Kulsoom had gone to the house of the accused. 

17. Thus on conjoint reading of the evidence of PW-1 and PW-2 it has

transpired that Uma Kulsoom, a 11 years old deaf and dumb girl, is the
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apple of discord between the parties. The evidence PW-2 Abdul Jabbar

reveals that Uma Kulsoom who is his deceased brother’s daughter had

been reared by them and used to stay in Itanagar with his wife and

children but she was brought to his house to look after him as he had

leg fracture some days back.  Uma Kulsoom used to help his wife in

Itanagar in his domestic chores and did not enroll her in any school.

One week prior to the occurrence the girl went missing and went to the

house of her maternal uncle i.e. accused and to bring back the girl, PW-

1 Firuza Begum and one Fhalani Begum went to the house of accused

when they were being restrained. But PW-1 Firuza Begum did not tell in

evidenece that she and Fhalnai Begum were restrained but PW-2 Abdul

Jabbar  is  of  that view.  Moreover,  in Ext.1 FIR there is  not a whisper

about presence of Fhalani Begum at the place of the occurrence nor

there  is  any  assertion  of  on  this  count  by  any  other  witness.  The

prosecution has also not examined Fhalani Begum in this case. As such

the presence of Fhalani Begum at the time of occurrence is shrouded in

mystery. PW-1 has stated that her husband was tied against a tree after

being caught, but PW-2 Abdul Jabbar did not say that he was being tied

with  a  tree.  Further  PW-2  has  asserted  to  have  not  sustained  any

external  injury  but  Ext.3  shows  he  had  bruise  in  his  thumb.  These

creates a doubt in the prosecution version.

18. Apart  from  victim  PW-1  and  PW-2  the  evidence  of  other

independent witnesses i.e. PW-3  Md. Nur Mohmmad, PW-4 Md. Nurul

Islam and PW-5 Md. Asabur Rahman an independent witness, reveals

that  a  fight  had  indeed  taken  place  between  PW-2  Jabbar  Ali  and

accused Abdul over the taking of Uma Kulsoom back to the house of

Jabbar Ali. According to these witnesses the little girl Uma Kulsoom was

not at all willing to go back to the house of PW-2 Jabbar Ali but they

were forcibly trying to take her back for which accused Abdul Malek. 

19. Thus from the above evidence it has now become clear that PW-1

Firuza  Khatoon  and  PW-3  Abdul  Jabbar  had  come  to  the  house  of

accused Abdul Malek with an intention to take back Uma Kulsoom but

the little girl was not intending to go back to their house but still they
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forcibly  tried  to  take  her  back  to  which  accused  Abdul  Malek  had

resisted which is in my opinion is a reasonable resistance for the safety

of that girl because she is also a niece of accused. PW-6 Medical Officer

has  also  opined  that  the  injuries  sustained  by  the  victim might  be

caused due to pulling and as such I am of the considered opinion that

the  injuries  sustained  by  PW-1  and  PW-2  might  be  caused  due  to

resistance of accused in forcible taking of little girl and his resistance of

rightful  resistance.  So,  I  am  of  the  conclusive  opinion  that  the

prosecution has failed to prove that the accused had voluntarily caused

hurt to the victim and thereby negate the accusation under section 323

of the IPC. In the result the second point for determination is decided in

negative against the prosecution.

20. There is  not  an iota of  evidence to suggest  that  the accused

person had uttered any intimidating words against PW-1 Firuza Khatun

and PW-2 Abdul Jabbar and as such the accusation under section 506

IPC also stands not proved against prosecution and consequently the

third  point  for  determination  also  decided  in  negative  against  the

prosecution.

21. Now coming to wrongful restrain of PW-1 and PW-2. The evidence

of PW-2 shows that initially she and her Fhalani Khatun was restrained

by accused in their house. But according to PW-1, three of them were

restrained in the road at first and later brought to the house of accused.

Thus,  there  versions  are  contradictory.  PW-3,  4  and  5  have  found

accused,  informant  and  victims  in  the  house  of  accused  and  was

indulged  in  altercation,  but  there  is  no  assertion  in  their  testimony

showing that they were restrained by the accused. The informant and

victim had come to  the  house  of  accused on  their  own,  and  it  has

proved that the prosecution has failed to establish that victim Abdul

Jabbar  was  tied,  as  such  I  am  of  the  conclusive  opinion  that  the

prosecution has failed to bring home the charge under section 341 of

the  IPC  against  the  accused.  Consequently,  the  first  point  of

determination is decided in negative against the prosecution.
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O R D E R

22. In  view  of  the  discussion  made  above,  the  points  for

determination  are  decided  against  the  prosecution  and the  accused

person  Md.  Abdul  Malek  is  acquitted  of  the  charge  under  section

341/323/506  of  the  Indian  Penal  Code.  Consequently,  the  accused

person  is  set  at  liberty  forthwith.  Considering  the  facts  and

circumstances  of  the  case,  the  bail  bond  of  the  acquitted  accused

person shall remain valid for a further period of six months.

23. The  judgment  is  delivered  and  operative  part  of  the  same is

pronounced in the open court on this 2nd day of September, 2019.

 (Shri Narayan Kuri)
Chief Judicial Magistrate,

       Lakhimpur, North Lakhimpur

Dictated & corrected by me-

  (Shri Narayan Kuri)
 Chief Judicial Magistrate,                       
Lakhimpur, North Lakhimpur     

                              Contd. …… Appendix
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A  P  P  E  N  D  I  X

WITNESSES FROM THE PROSECUTION SIDE

Musstt. Firuza Khatun (PW-1) 

Md. Abdul Jabbar (PW-2)

 Md. Nur Mohammad (PW-3)

 Md. Nurul Islam (PW-4) 

Md. Asabur Rahman (PW-5)

 Dr. Dipen Borah (PW-6) 

PROSECUTION EXHIBITS

Ejahar (Ext-1)

Medical Report (Ext-2)

Medical Report (Ext-3)

WITNESSES FROM THE DEFENCE SIDE

Nil

DEFENCE EXHIBITS

Nil    

                     (Shri Narayan Kuri)
                   Chief Judicial Magistrate,

                 Lakhimpur, North Lakhimpur

Transcribed & typed by-
Sri Narayan Chetri, Stenographer
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