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   T.S.(D)  No-25/2017.

        District:  Lakhimpur.

        IN THE COURT OF THE DISTRICT JUDGE, LAKHIMPUR.

                                      NORTH LAKHIMPUR.                           

                       Present – M.A.Choudhury,

                                     District Judge,

                                     Lakhimpur, North Lakhimpur.

               The  17th    day of  August  of  2019.

                

                          Title Suit (D)  No- 25 of 2017.

         Smti  Kalyani Dutta Das  ------------------------- Petitioner.

                     Vs.

         Sri Pankaj Kumar Das  -----------------------Respondent.

         This suit coming on for final hearing on 20.7.2019 in the presence  of –

 

         Mr. K. K. Tamuli, Advocate for the Petitioner,

         Mr. G. U. Ahmed,  Advocate for the Respondent,

and having stood for consideration  to this day, the Court delivered the

following judgment :-                 

                     1. This case arises out of a petition filed by the Petitioner Smti

Kalyani Dutta Das under section 27 (d) of the Special Marriage Act, 1954
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praying for dissolution of her  marriage with the  Respondent  Sri Pankaj

Kumar Das by a decree of Divorce. 

                     2.  With a view to save the marriage  between  both the

Parties, before proceeding with the hearing, I  personally asked  both the

Parties and their engaged lawyers to make every endeavour to bring about

a  reconciliation.  But,  the  both  sides  turned down my offer.  The  learned

advocate of both sides  stated that there was no chance of reconciliation

between  the  Parties.  As  there  was  no  possibility  of  reunion  at  all,  I

proceeded  to decide the case on merit.

                     3. The case of the Petitioner in brief is as follows:

                     The marriage between the Petitioner and the Respondent was

solemnised  on  17.6.2015  before  the  Marriage  Officer  of  Kamrup  Metro

under the provision of the Special Marriage Act, 1954.

                     After the marriage, the respondent  took the Petitioner to his

rented  house  at  Sarumataria,  Sapta  Sahid  Path,  Guwahati  and  lived

together as husband and wife till 26.7.2015.

                     4. The Petitioner was a Graduate Science Teacher of Gohpur

Collegiate  Middle  English  School  in  the  District  of  Sunitpur.  So,  on

27.7.2015, the Petitioner and the Respondent came to Gohpur and took a

rented  house  to  reside.  The  respondent  stayed  for  a  week  with  the

petitioner  in  the  rented  house  at  Gohpur  and  there  after,  he  left  for

Guwahati in his place work where he was serving in a private company.

                    5. The respondent used  to come  to  the company of the

petitioner in the first week of every month and there were good relationship

between them. The petitioner used to give a major part of her salary to the

respondent in every month.

                  6.  The respondent gradually started to doubt the petitioner with

other  persons  and began to inflict  mental  torture  upon her  person over

mobile phone. On 26.1.2016, the respondent slapped the petitioner at her
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rented  house  at  Gohpur  as  she  had  sent  only  Rs-3,000/-  to  him  on

23.1.2016. 

                    7. In the month of March, 2016, the petitioner was transferred

from Gohpur Collegiate M.E. School to Panbari M.E. School at Narayanpur of

District Lakhimpur. The petitioner took a rented house at Panbari near to her

school.  In  this house,  the respondent  also committed physical  torturing

upon the person of the Petitioner as she could not send the money as per te

demand  of  the  respondent.  The  respondent  also  used  to  rebuke  the

petitioner over mobile phone by using dirty words.

                    8. From the month of October of the year 2016, the petitioner

was  residing  in  the  house  of  her  parents  at  Dakua  due  to  some

inconvenience  in  the  rented  house.  In  the  2nd February  of  2017,  the

respondent came to the house of her parents and  and asked her to give Rs-

5,00,000/- to him for purchasing a new car.  But, the Petitioner could not

fulfil the demand. There after, the respondent went back to Guwahati. From,

Guwahati the respondent sent so many bad and uncivilised massages to her

over mobile phone.

                     9. The respondent always in the habit of doubting the

petitioner  of  her  relation with  other  persons  including her  relatives.  The

behaviour of the respondent and his physical and mental cruelty towards

the petitioner is of such nature that no woman can continue a happy family

life  with him.

                    10.  The petitioner stated that she could not forgive the

respondent for his act of inflicting both physical and mental cruelty upon

her person and she is  determined to severe her marital relationship with

the respondent by a decree of divorce.   

                 11. The Petitioner  prays for dissolution of her  marriage with the

Respondent by a decree of Divorce and for other relief or relieves  to which

she is entitled to.

                 

                 12. The  Respondent contested the case by filing W.S.
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                The  Respondent in the W.S. admitted  the petitioner as his wife.

The  respondent  in  his   W.S.  denied  all  the  statements   made  by  the

Petitioner in the  Plaint and stated that the suit filed by the petitioner is

false and not maintainable.

                   13. The respondent in the W.S.  stated that the petitioner had

never given her any money from her salary.  Rather, he used to give her

sufficient amount of money before his leaving for  Guwahati from her house

for meeting her requirements. The respondent had never inflicted any type

of toture upon the person of the petitioner. The respondent never rebuked

or used any dirty words against the petitioner.

                    14. The respondent in the W.S. stated that after the marriage,

the petitioner and the respondent were performing their conjugal life very

happily and they used to visit the paternal house of the respondent  of and

on situated at vill- Dwarka, P.S. – Lakhipur, Dist- Goalpara.  But, after the

transfer  of  the  petitioner  to  Panbari  School,  as  per  the  advice  of  her

parents,  she left the rented house at Panbari for her parents house and

started to live with her parents in their house. The parents of the petitioner

insisted the respondent to  stay in their  house as ‘Ghar Jamai’,  but,  the

respondent did not agree with their proposal. At this, the petitioner being

influenced by her parents slowly and steadily destroyed her happy conjugal

life with the respondent and ultimately, filed this false petition seeking her

divorce.  

                    

                   15. The respondent prays for  dismissing the petition filed by

the Petitioner for dissolution of  marriage.. 

  

                   16. After perusing the pleadings of both sides, the following

Issues  were  framed  for the  just decision of  the suit :

(I) Whether there is cause of action for the  suit?

(II) Whether the  respondent has after the solemnisation of

the marriage, treated the petitioner with cruelty? 
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(III) Whether  the   petitioner  is  entitled  to  get  a  decree  of

divorce as  

 prayed for?

                           (IV)    To what relief  or reliefs, if any, the Parties are entitled to?

 

                     17. The Petitioner side in support of the case examined two

witnesses. The Respondent side  examined no  witness. 

                     18. Heard Argument from  the learned advocates of both sides.

Perused the case record and the evidence on record and upon consideration

of the same, the Issues are decided as  under :-

                    19.                 ISSUE NO – I

                        'Cause of action' has not been defined by the Code or by

any other law.

                       The cause of action means the facts or combination of facts

that  gives  a  person  the  right  to  seek  judicial  redress  or  relief  against

another.

                     The Hon’ble  Allahabad High Court ( Lucknow Bench) in the

case of  Dominion of India – Appellant Vs. L. Baud Lal- Respondent, reported

in AIR 1962 ALL 461 while dealing with cause of action observes thus:

                  “  These observations, to my mind, clearly suggest that the

expression 'cause of  action'  has to be given a meaning which was not

technical. as pointed out earlier, 'cause of  action'  has not been defined

and the words 'cause', 'of' and 'action' mean nothing more than the reason

which impels a plaintiff to seek his remedy against the defendant to a suit,

or in other words that which, according to the plaintiff, gives him a right to

sue the defendant.”
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                     In Halsbury's Law of England (Vol. I, 2nd Edn. Para 9, page 8)

dealing with the meaning of the expression 'cause of action' this is what

has been stated:

              "The 'popular' meaning of the expression 'cause of action' is

that particular act on the part of the defendant which gives the plaintiff his '

cause of complaint."

             

                      On the back ground of the aforesaid definitions of ‘cause of

action’, let me see whether there is cause of action for the suit.

                      The petitioner in the Plaint as well as in her evidence stated

that  she  got  married  with  the  Respondent  on  17.6.2015   as  per  the

provision of Special Marriage Act. After the marriage, the respondent  took

the  Petitioner  to  his  rented  house  at  Sarumataria,  Sapta  Sahid  Path,

Guwahati  and  lived  together  as  husband  and  wife  till  26.7.2015.  The

Petitioner  was  a  Graduate  Science  Teacher  of  Gohpur  Collegiate  Middle

English School in the District of Sunitpur, so on 27.7.2015, the Petitioner

and the Respondent came to Gohpur and took a  rented house to reside.

The respondent stayed for a week with the petitioner in the rented house at

Gohpur and there after, he left for Guwahati in his place work where he was

serving in a private company.  There after,  the The respondent gradually

started  to  doubt  the  petitioner  with  other  persons  and  began  to  inflict

mental  torture upon her person over mobile phone. The respondent also

started to demand money upon the petitioner. There after, the respondent

started  physical torturing upon the person of the petitioner. The aforesaid

combination of facts have given the petitioner her  right to seek judicial

redress or relief against the respondent. So, I am of the opinion that that

there is cause of action for the suit. 

 

                     Hence, this Issue is decided in favour of the  Petitioner side.

                    20.                ISSUE NO –II 

  

                     The Petitioner filed the instant case seeking  dissolution of her

marriage with the Respondent on the ground of cruelty. The Petitioner has
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been examined as petitioner witness no-1. The Petitioner has averred in the

Petition and also  stated in her  evidence that  the marriage between herself

and  the  Respondent  was  solemnised  on  17.6.2015  before  the  Marriage

Officer of Kamrup Metro under the provision of the Special Marriage Act,

1954.  The  Certificate of Marriage between issued from the Office of the

Marriage Officer, Kamrup Metro, Assam has been submitted before the court

being marked as Ext-1.  

                     After the marriage, the respondent  took her in to his rented

house at Sarumataria,  Sapta Sahid Path,  Guwahati  and lived together as

husband and wife till 26.7.2015. She in her evidence stated that she was a

Graduate Science Teacher of Gohpur Collegiate Middle English School in the

District of Sunitpur.  So, on 27.7.2015, she  and the Respondent came to

Gohpur and took a  rented house to reside. The respondent stayed for a

week with her  in the rented house at Gohpur and there after, he left for

Guwahati  in his place work where he was serving in a private company.

The respondent used  to come  to  the company of her  in the first week of

every month and there were good relationship between them. She used to

give  a  major  part  of  her  salary  to  the  respondent  in  every month.  The

respondent gradually started to doubt her with other persons and began to

inflict mental torture upon her person over mobile phone. On 26.1.2016, the

respondent slapped  her at her rented house at Gohpur as she had sent only

Rs-3,000/-  to  him on  23.1.2016.  She  in  her  evidence  stated  that  in  the

month of March, 2016, she  was transferred from Gohpur Collegiate M.E.

School to Panbari M.E. School at Narayanpur of District Lakhimpur. She took

a rented house at Panbari near to her school. In this house, the respondent

also committed physical torturing upon  her person as she could not send

the money as per the demand of the respondent. The respondent also used

to rebuke her  over mobile phone by using dirty words.  From the month of

October of the year 2016, she was residing in the house of her parents at

Dakua due to some inconvenience in the rented house. In the 2nd February

of 2017, the respondent came to the house of her parents and  and asked

her to give Rs-5,00,000/- to him for purchasing a new car. But, she  could

not fulfil the demand. There after, the respondent went back to Guwahati.

From, Guwahati the respondent sent so many bad and uncivilised massages

to her over mobile phone.  She in her evidence stated that the  respondent
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always in the habit of  doubting  her  of  her relation with other persons

including her relatives. The behaviour of the respondent and his physical

and  mental  cruelty  towards  her   is  of  such  nature  that  no  woman  can

continue a happy family life  with him. She could not forgive the respondent

for his act of inflicting both physical and mental cruelty upon her person

and  she  is   determined  to  severe  her  marital  relationship  with  the

respondent by a decree of divorce.  

                   The evidence adduced by the Petitioner remained unshaken in

her cross-examination as she was not subjected to any cross-examination

by the Respondent side. 

                   21.  P.W.2 Sri  Meghnath  Dutta is the father of the Petitioner. He

by his evidence-in- affidavit corroborated the evidence as adduced by the

petitioner. From his evidence it is also found that soon after the marriage of

the  petitioner  with  the  respondent,  the  respondent   subjected   the

petitioner to cruelty.

                     22. The respondent side has not adduced any evidence in the

case.  So,  the  plea  taken  by  the  respondent  in  his   W.S.  against  the

averments  made by  the  petitioner  in  the  Petition  for  Divorce,  remained

unproved.

                   23.    Because of what have been discussed and pointed out

here in above,  it  is proved and established  that the respondent has after

the  solemnization  of  the  marriage,  treated  the  petitioner  with  cruelty.

Hence, Issue no-II is  decided in favour of the petitioner.

                    24.                 ISSUE NO-III & IV

                      In  view of my discussion and decision made in Issue No –II ,

where  it   is  proved and established  that  the  respondent  has  after  the

solemnization of the marriage, treated the petitioner with cruelty, so, I am

of  the  opinion  that   the  marriage   between  the  petitioner  and  the

respondent deserves to be dissolved by a decree of divorce on the ground

stated in section 27(d) of the Special Marriage Act, 1954.  The petitioner is
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entitled to get her marriage dissolved with the respondent by a decree of

divorce.                     

                    25.  Now, coming to the question of alimony as provided under

section   37  of  the  Special  Marriage  Act,  1954 to  decide  whether  the

Petitioner is entitled to any permanent alimony from the Respondent. From

the petition for divorce and the evidence of the petitioner, it is found that

she has been working as a TET Teacher in Scince  Stream in the District of

Lakhimpur. So, the petitioner has been getting a monthly salary for more

than Rs-25,000/-.

 

                 To grant permanent alimony, is  a discretion of the court.

Permanent alimony can be granted only when the  petitioner/ respondent

has no sufficient independent source of income. Here in this case, from the

case record,  it is appeared that the petitioner  has  sufficient earning to

maintain her properly as she has been working as TET Teacher in Scince

Stream in the District of Lakhimpur. On the other hand, from the petition for

divorce and the evidence adduced by the petitioner, it is found that the

respondent has been working in a private company. The petitioner has not

mentioned the monthly salary being received by the Respondent. On the

other  hand,  the  petitioner  has  not  claimed  any  alimony  from  the

Respondent in the case.   So, I am of the opinion that the Petitioner  is not

entitled to any  permanent alimony   from the respondent.                     

          26.                     ORDER

                  

                   I order that the suit is decreed  on contest  with out  cost.

                    The marriage between the Petitioner and the  Respondent is

dissolved by a decree of divorce.

                      

                   27.  A decree be prepared accordingly.                                    

                   28.   Given under my hand and the seal of this court on this the

17th    day of  August, 2019.
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       Typed by

  (M. A. Choudhury)                                           (M. A. Choudhury)

     District Judge,                                                 District Judge,

      Lakhimpur.                                                       Lakhimpur.

                    

                                         Appendix 

 

  I. Witnesses examined by the Petitioner side :    

  Petitioner witness no-1- Smti Kalyani Dutta Das, the Petitioner of the case.

  Petitioner witness no-2- Sri Meghnath Dutta.  

  II. Witnesses examined by the Respondent side :  

  Nil.

  III. Documents produced in the case by the Petitioner side: 

  Ext-1-  Certificate of Marriage between the petitioner and the respondent

under the Special Marriage Act, 1954.

                  

  IV.  Documents produced in the case by the Respondent side:

      Nil.

                                                                  (M. A. Choudhury)  

                                                                     District Judge,

                                                                       Lakhimpur.

              

                      ****************************


