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IN THE COURT OF SESSIONS JUDGE : LAKHIMPUR :
AT NORTH LAKHIMPUR.

P R E S E N T - M.A.Choudhury,
Sessions Judge,
Lakhimpur, North Lakhimpur.

SESSIONS CASE NO.48(NL)2017.

Under Sections – 447 / 506 / 436 IPC. 

P A R T I E S

State of Assam. … Complainant.

-versus-

Sri Sunu Basfor. … Accused.

ADVOCATES  APPEARED  IN  THE  CASE :

Mr. Jagneswar Saikia, Public Prosecutor.  … For the State of Assam.
Mr. Ananda Dutta, Advocate.               … For the Accused.

Date of framing of charge. : 09.05.2017.
Dates of taking evidence. : 06.06.2017, 18.07.2017, 17.01.2018 

  08.03.2019 and 30.09.2019.
Date of hearing Argument. : 23.10.2019.
Date of delivery of Judgment. : 07.11.2019.

J U D G M E N T 

1. The case of the prosecution side may, in brief,  be
described thus :

On 03.03.2017, the informant, Sri Motilal Basfor lodged

an ejahar with Lilabari Police Out Post under North Lakhimpur Police

Station to the effect that on 02.03.2017 at about 8 pm, while he was

taking dinner in his house situated at Lilabari, at that time, the
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accused, Sri  Sunu Basfor on his previous grudge committed criminal

trespass by entering into the boundary of his homestead and came in

front of the door of his house and criminally intimidated him by saying

that he would either kill him or would set fire on his house. Being afraid

of,  the informant Sri  Motilal  Basfor left  his house for APBn camp at

Lilabari and stayed there. Thereafter, nearby people of his house came

and stated to him that his house had been burning in fire. Then, he

went  to  his  homestead  and  found  his  house  was  burning  in  fire.

Thereafter, Fire Tender vehicles came and put out the fire of his house.

The all his articles that had been in his house completely gutted by fire.

 

2.   On  receiving the  ejahar,  the In-charge  of  Lilabari

Police Out Post made a GD entry of the same vide Lilabari Police Out

Post GD Entry No.38 dtd. 03.03.2017 and forwarded the same to the

Officer-in-charge  of  North  Lakhimpur  Police  Station  for  registering  a

case under proper Sections of Law. On receiving the ejahar, the Officer-

in-charge  of  North  Lakhimpur  Police  Station  registered  a  case  vide

North Lakhimpur P.S. Case No.219/2017 under Sections 447 / 506/ 436

IPC.

3. The police started the investigation of the case. In

course  of  investigation,  the  I.O.  visited  the  place  of  occurrence,

prepared the sketch map of the place of occurrence and recorded the

statement  of  the  witnesses  u/s  161  CrPC.  The  I.O.  arrested  the

accused, Sri Sunu Basfor and forwarded him before the court. The I.O.

seized 500 gm of ashes of the gutted house and a piece of bamboo

from the place of occurrence. After completion of investigation of the

case,  the  I.O.  of  the  case  on  being  found  sufficient  incriminating

materials against  the accused,  Sri  Sunu Basfor  under Sections 447/

506/  436  IPC,  submitted  the  charge-sheet  against  the  accused,  Sri

Sunu Basfor under Sections 447 / 506/  436 IPC.
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4.  On  receiving  the  charge-sheet,  the  learned  Chief

Judicial  Magistrate,  Lakhimpur,  North  Lakhimpur,  took cognizance of

the case and thereafter complying with the provisions of Sec.207 CrPC

committed the case to this court for trial as the offence u/s 436 IPC is

exclusively triable by the court of Sessions. 

5. The accused, Sri Sunu Basfor made his appearance

before this court. After hearing the learned advocates of both sides and

perusing  the  case  record,  on  being  found  sufficient  incriminating

materials against the accused person under Sections 427/ 506/ 436 IPC

in the case record, the charges under Sections 427/ 506/ 436 IPC were

framed against the accused person. The charges were read over and

explained to the accused person, to which he pleaded not guilty and

claimed to be tried. 

6. In course of trial,  the prosecution side examined 8

(eight) witnesses including the Investigating Officer.

7.  The statement of the accused person was recorded

u/s 313 CrPC. The accused person in his aforesaid statement recorded

u/s 313 CrPC denied the commission of any offence.

8. The accused person led no evidence in his defence.

9. Heard Argument from the learned advocates of both

sides. 

10.  I have perused the case record and the evidence

adduced by the prosecution witnesses in the case very carefully.
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11. The points for determination in this case are :

(I) Whether the accused, Sri Sunu Basfor on 02.03.2017 at about 8

pm  at  Lilabari  under  North  Lakhimpur  Police  Station  committed

criminal trespass by entering into the homestead of the informant, Sri

Motilal Basfor with intent to intimidate the informant, Sri Motilal Basfor?

(II) Whether the accused person on the same date, time and place

criminally intimidated the informant, Sri Motilal Basfor ?

(III) Whether  the  accused  person  committed  mischief  by  fire

intending to cause destruction of the house of the informant, Sri Motilal

Basfor, which had been used as human dwelling ?

 DECISION AND REASONS THEREOF:

12.  Sri Motilal Basfor, who is the informant as well as

victim of the case, has been examined as PW.1. PW.1, Sri Motilal Basfor

in his evidence stated that he knows the accused, Sri Sunu Basfor. The

occurrence had taken place on 02.03.2017 at about 8 pm.  According

to his evidence, he was living in the rented house, where the incident

had taken place. On 02.03.2017 at about 8 pm, the accused Sri Sunu

Basfor  entered  into  his  house  and  started  to  abuse  him  and  also

threatened him by saying that he would either kill him or set his house

on fire. He on fear ran away and took shelter in the barrack of the

Battalion camp at Lilabari. He informed the matter to his relatives as

well as other people nearby the Battalion camp. Thereafter,  at about 4

am, some one informed him over telephone that that his house had

been burnt down. After receiving the said information, he immediately

went to the place of occurrence. At the place of occurrence, he found

the owner of his rented house and the In-charge of Lilabari Police Out

Post  there.  He  saw  his  house  was  completely  burnt  down.  All  the

articles  that  were  in  his  house  had  been  gutted  by  fire.  Then,  he

informed the matter to Lilabari Police Out Post. The police visited the

place of occurrence. Then, he informed the matter to Lilabari Police Out
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Post by lodging an ejahar. He proved the ejahar as Ext.1 and Ext.1(1)

and Ext.1(2) are his signatures in the ejahar, Ext.1. He in his evidence

stated that at the time of alleged incident, he used to live alone in his

rented house. 

PW.1, Sri Motilal Basfor in his cross-examination stated

that he had no talking term with the accused person for last 3 (three)

years and both of them did not visit their respective houses. He in his

cross-examination further stated that he did not see who had set fire to

his  house  as  at  that  time,  he  was  not  present  in  the  place  of

occurrence. He in his cross-examination stated that he had lodged the

ejahar against the accused person on suspicion that he might commit

the alleged offence. He in his cross-examination further stated that he

lodged the ejahar only on suspicion.

On a careful scrutiny of the evidence adduced by PW.1,

Sri Motilal Basfor, it is appeared that he did not know who had set fire

in his house. He in his evidence stated that he had suspicion over the

accused,  Sri  Sunu  Basfor  that  he  had  set  his  house  on  fire.  But,

suspicion, however strong, can not take the place of evidence. 

The Hon’ble Gauhati High Court in the case of Sundiplal

Sit Boraik, Appellant -vs- State of Assam, Respondent, reported in 2010

(2) GLR 771, observed that suspicion, however strong, can not take the

place of evidence.

So,  PW.1,  Sri  Motilal  Basfor  has  failed  to  prove  by

adducing his evidence that the accused, Sri Sunu Basfor had set his

house on fire.

PW.1, Sri Motilal Basfor in his evidence stated that the

accused, Sri Sunu Basfor entered into his house and started to abuse
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him  and also threatened that he would either kill him or set his house

on fire. But, he in his cross-examination stated that he had no talking

term with the accused person for last 3 (three) years and both of them

did not visit their respective houses. So, from the aforesaid statements

of PW.1, Sri Motilal Basfor in his cross-examination, it can be inferred

that  the  accused  person  had  not  criminally  trespassed  into  the

homestead and criminally intimidated him as PW.1, Sri Motilal Basfor

himself in his evidence stated that he had not talking terms with the

accused  person  for  last  3  (three)  years  and  both  of  them had  not

visited their respective houses. So, PW.1, Sri Motilal Basfor by adducing

his evidence failed to prove that the accused person had committed

criminal  trespass  into  his  homestead  and  thereafter,  criminally

intimidated him.

13.  PW.2, Smti Asha Basfor in her evidence stated that

the accused, Sri Sunu Basfor is her brother-in-law i.e., younger brother

of her husband. The informant, Sri Motilal Basfor is the husband of her

elder sister. According to her evidence,  the occurrence had taken place

about 4 (four) months back at night in the house of Sri Motilal Basfor.

She took loan of  Rs.5,000.00 from Sri  Motilal  Basfor  at  the time of

death of her husband. On the date of occurrence at about 7 pm, she

went to the house of Sri Motilal  Basfor to refund the money to him.

According to her evidence, at that time, the accused person went to

the house of Sri Motilal Basfor and threatened him by uttering that he

would kill him and burn down his house. According to her evidence, she

came to  know about  the  setting of  fire  on the  house  of  Sri  Motilal

Basfor at about 4 am on the following day. She went to the place of

occurrence  and  found  the  house  of  Sri  Motilal  Basfor  completely

gutted. 

PW.2,  Smti  Asha Basfor  has been subjected to cross-

examination. She in her cross-examination stated that she did not state

before  the  police  that  the accused threatened Sri  Motilal  Basfor  by

uttering that he would kill him and burn down his house. She in her
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cross-examination also stated that she knows that there was no any

term between  the  accused,  Sri  Sunu  Basfor  and  the  informant,  Sri

Motilal Basfor since long.  

PW.2,  Smti  Asha  Basfor  in  her  evidence  stated  that

some one had set the house of Sri Motilal Basfor on fire. She in her

evidence did not state that the accused person set fire on the house of

Sri Motilal Basfor.

Apart from this, PW.1, Sri Motilal Basfor in his evidence

did not state that PW.2, Smti Asha Basfor had been in his house when

the accused, Sri Sunu Basfor had criminally intimidated him. 

So, on a careful  scrutiny of the evidence adduced by

PW.2, Smti Asha Basfor, it is found that the evidence adduced by her is

not reliable to hold the guilt of the accused person.

14.  PW.3, Sri Krishna Basfor in his evidence stated that

he knows the accused, Sri  Sunu Basfor as well  as the informant, Sri

Motilal  Basfor.  According  to  his  evidence,  the occurrence  had taken

place about 4 (four) months back during a night. Hearing hue and cry,

he went out from the house and saw the house of Sri Motilal Basfor was

burning in fire. Sri Motilal Basfor used to reside in the said house, but at

the  time  of  occurrence,  no  one  was  there  in  the  house.  He  in  his

evidence stated that he made a mobile phone call to Sri Motilal Basfor.

Then,  he came to know that Sri  Motilal  Basfor was in the Battalion

camp at Lilabari. He in his evidence stated that he did not know who

had set fire in the house of Sri Motilal Basfor.

This  is  the  evidence  adduced  by  PW.3,  Sri  Krishna

Basfor. There is no any incriminating material in his evidence against

the accused person regarding commission of any offence.
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15.  PW.4, Sri Bipul Tamuli in his evidence stated that he

knows  the  accused,  Sri  Sunu  Basfor  and  the  informant,  Sri  Motilal

Basfor. According to his evidence, about 1 (one) year back at night, the

house of Sri Motilal Basfor was set on fire. He in his evidence stated

that he did not  know who set  fire  in the house of Sri Motilal Basfor. 

This is the evidence adduced by PW.4, Sri Bipul Tamuli.

There  is  no  any  incriminating  material  in  his  evidence  against  the

accused person regarding commission of any offence.

16.   PW.5,  Sri  Deepjyoti  Dutta in his evidence stated

that  he knows the  accused,  Sri  Sunu Basfor  and  the  informant,  Sri

Motilal  Basfor.  According to his evidence, he had a shop nearby the

shop of Sri Motilal Basfor. He in his evidence stated that on 02.03.2017,

some local  people  informed  him about  the  fire  in  the  house  of  Sri

Motilal Basfor and in his shop. After getting the information, he came to

the place of occurrence and managed to recover some articles from his

shop. He in his evidence stated that Sri Motilal Basfor had stated to

him that  the accused, Sri Sunu Basfor had set fire in his house after a

quarrelling between Sri Motilal Basfor and the accused, Sri Sunu Basfor.

He in his evidence stated that he did not know who had set fire in the

house of Sri Motilal Basfor and his shop. From his evidence, it is found

that PW.1, Sri Motilal Basfor had stated to him that the accused, Sri

Sunu Basfor had set fire in his house after a quarrelling with him. But,

PW.1, Sri Motilal Basfor in his evidence did not state that he had stated

to PW.5, Sri Deepjyoti Dutta that the accused, Sri Sunu Basfor set his

house on fire after quarrelling with him. So, the evidence adduced by

PW.5,  Sri  Deepjyoti  Dutta regarding setting of fire into the house of

PW.1, Sri  Motilal  Basfor by the accused person after quarrelling with

PW.1, Sri Motilal Basfor, is not an admissible evidence. Above all, PW.5,

Sri Deepjyoti Dutta in his evidence stated that he did not know who

had set fire in the house of Sri Motilal Basfor and in his shop.
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17.  PW.6, Sri Papu Gogoi @ Puna Gogoi in his evidence

stated  that  he  knows  the  accused,  Sri  Motilal  Basfor.  His  house  is

situated about 2 km away from the house of the accused person in a

different  village.  He  also  knows  the  informant,  Sri  Motilal  Basfor.

According to his evidence, the occurrence had taken place about 4 /5

years  back  in  front  of  Lilabari  Battalion  camp.  On  the  date  of

occurrence, he was not present in his house as he had gone to Tezpur

to attend a marriage. After two days, he returned back to his house.

Then, he came to know from the people that a house had been burnt

down at Lilabari. He did not know who is the owner of the house. He

did not know what had been done by the accused person in respect of

the occurrence. 

This is the evidence adduced by PW.6, Sri Papu Gogoi @

Puna  Gogoi.  There  is  no  any  incriminating  material  in  his  evidence

against the accused person regarding commission of any offence.

18.  PW.7, Sri Nar Bahadur Pradhan is the Havildar of

13th APBn,  North  Lakhimpur.  PW.7,  Sri  Nar  Bahadur  Pradhan  in  his

evidence stated that his house is situated at Lilabari Putapukhuri. He in

his evidence stated that he knows the accused, Sri Sunu Basfor and the

informant, Sri Motilal Basfor. According to his evidence, the occurrence

had taken place on 03.03.2017 at night. At the time of occurrence, Sri

Motilal  Basfor  was  residing  in  his  house  situated  at  village  Lilabari

Putapukhuri.  At  the  time  of  occurrence,  he  was  residing  in  Lilabari

camp as Havildar at 13th APBn. In the early morning of the night of the

occurrence,  he  heard  commotion  in  front  of  the  gate  of  13th APBn

camp. Then, some one from the people assembled stated that some

one had set fire in his house,  which had been given on rent  to  Sri

Motilal Basfor. Then, he came to the side of his house and saw it had

been  completely  gutted  by  fire.  He  found  local  people  had  been

assembled there. He also found the informant, Sri Motilal Basfor in the

place of occurrence. According to his evidence, he did not know who

set his house on fire. 
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This is the evidence adduced by PW.7, Sri Nar Bahadur

Pradhan. There is no any incriminating material in his evidence against

the accused person regarding commission of any offence.

19.  PW.8, ASI Phul Kumar Barman is the Investigating

Officer of the case. On a careful scrutiny of his evidence, I do not find

any material in his evidence towards holding the guilt of the accused. 

20. Because of what have been discussed and pointed

out here-in-above, it is appeared that the prosecution side has totally

failed to prove the charges under Sections 447 / 506/ 436 IPC brought

against the accused, Sri Sunu Basfor and the accused person deserves

to be acquitted.

21.  I, therefore, hold the accused, Sri Sunu Basfor not

guilty and acquit him from the charges under Sections 447/ 506/ 436

IPC. The accused person is set at his liberty forthwith.

22.  The bail bond of the accused person is cancelled

and his surety is discharged.

23.  The seized articles be destroyed in due course of

time.

24.  Given under my hand and the seal of this court on

this the 7th day of November, 2019.

            ( M. A. Choudhury )
                         Sessions Judge,
              Lakhimpur, North Lakhimpur.
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Dictated & corrected by me -

( M.A.Choudhury )
Sessions Judge,
Lakhimpur, North Lakhimpur.

Transcribed & typed by-
Sri Satyabrata Kshattry, Stenographer.

A P P E N D I X 

1. WITNESSES EXAMINED BY THE PROSECUTION SIDE :

PW.1 – Sri Motilal Basfor, the informant as well as victim of the case.
PW.2 – Smti Asha Basfor.
PW.3 – Sri Krishna Basfor.
PW.4 – Sri Bipul Tamuli.
PW.5 - Sri Deepjyoti Dutta.
PW.6 – Sri Papu Gogoi @ Puna Gogoi.
PW.7 – Sri Nar Bahadur Pradhan.
PW.8 – ASI Phul Kumar Barman, the I.O. of the case.

2. WITNESSES EXAMINED BY THE DEFENCE SIDE :
Nil.

3. DOCUMENTS PRODUCED IN THE CASE BY THE PROSECUTION SIDE :
Ext.1 - Ejahar.
Ext.2 - Sketch map of the place of occurrence. 
Ext.3 - Seizure List.
Ext.4 - Charge sheet.

4. DOCUMENTS PRODUCED IN THE CASE BY THE DEFENCE SIDE :
NIL

                ( M. A. Choudhury )
                   Sessions Judge,

                  Lakhimpur, North Lakhimpur.

                                             **********
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