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IN THE COURT OF JUDICIAL MAGISTRATE, FIRST CLASS,

LAKHIMPUR, NORTH LAKIHMPUR

MISC. CASE 99/2017

(U/S 125 CrPC)

PETITIONER :   SMTI JHARLINA HAZARIKA

-Vs-

RESPONDENT:     SRI SUNIL SAIKIA

     DISTRICT        :     LAKHIMPUR, NORTH LAKHIMPUR

PRESENT : Sri Jayanta Kumar Saikia, AJS

 Judicial Magistrate, First Class
       Lakhimpur, North Lakhimpur

                ADVOCATE FOR THE PETITIONER   : Sri Rajib Gogoi     

   ADVOCATE FOR THE RESPONDENT:   None

 EVIDENCE RECORDED ON              :  10-05-2018, 22.06.2018, 28.09.2018.

   ARGUMENT HEARD ON                  :  22-04-2019.

   JUDGMENT DELIVERED ON            :    29-04-2019.

                                            

JUDGMENT

1. This is an application filed by Smt. Jharlina Hazarika (herein-after called

as First party) under section 125 Cr.P.C. claiming maintenance for her

and her minor daughter, namely, Smt. Sujata Priyam Saikia from Sri

Sunil Saikia (herein-after called as second party).

2. The first party averred in her plaint/complaint petition bearing No.4106

dated  25.07.2017  that  she  was  married  to  the  second  party  on

14.02.2002 as per Social rites and customs. A girl child is born out of

her wedlock and she is at present 12 years old. It is allege that after

the marriage, the second party subjected the first party to physical

and mental torture by demanding money in the form of cash and a

motor-cycle and on 10.03.2010, the second party physically assaulted

the first party and drove her out of her matrimonial house. Now, the
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first  party  is  taking  refuge  at  her  parental  house  in  a  destitute

condition along with her child, having no source of income. Till date,

the second party has neither communicate her nor provided her any

maintenance. The 2nd party is a well bodied person working in a NGO

and having some immovable property. Hence, she instituted this case

claiming  monthly  maintenance  of  Rs.  8000/-  (eight  thousand)  for

herself and Rs.6000/- (six thousand) for her minor daughter totalling

Rs.14000/- (fourteen thousand). 

3. Summon was duly issued to the second party and the second party

appeared on receipt of summon and submitted his written statement

on 03.11.2017 vide petition bearing No.2356.

4. In  his  written  statement,  the  second  party  inter  alia  denied  the

allegation made in the complaint petition. He submitted that there is

no social marriage is solemnised between the parties. The first party

and her parents pressurised him to stay at the parental house of the

first party as “ Ghor-juwai”. But due to refusal on his part to comply

their condition, the first party voluntarily left her matrimonial house

and went to her parental  house to live independently by starting a

beauty  parlour.  Hence,  the  first  party  is  not  entitled  for  any

maintenance. 

5. Though the second party filed written statement and contested the

case by cross-examining three PWS, but the second party was absent

without step on 11.03.2019 and 22.04.2019. As the second party has

not appeared nor showed any cause of his absence, hence, vide order

dated 22.04.2019,  the case proceeded ex-parte against  the second

party. 

6. The examination-in-chief on affidavit of PW1 (complainant), PW2, PW3

and PW4 were submitted by first party and the second party cross-

examined  two  witnesses.  As  per  the  prayer  of  the  first  party,  the

evidence of PW-3 Sri Sushanta Hazarika is expunged with. Due to the

absence  of  the  second  party,  the  cross-examination  of  PW-4  was

dispensed with.
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7. I have heard the ex-parte argument advanced by the Learned Counsel

representing  the  first  party  and  perused  the  evidence  and  other

materials on record.

8. POINT FOR DETERMINATION 

Whether the first party and her minor daughter are entitled to

maintenance from the second party as prayed for and if yes,

from when and what will be the quantum?

DISCUSSION, DECISION AND REASONS THEREOF:

9. I have perused the examination in chief on affidavit of PW-1, PW-2 and

PW-4.  It is found that the evidences adduced on affidavit are same

and idenctical.

10.  The first party’s evidence reveals that first party was married to the

second  party  on  14.02.2002  as  per  Social  rites  and  customs  and

thereafter, both of them reside as husband and wife. On 02.05.2005,

the first party has begotten a girl child out of her wedlock, namely,

Smt. Sujata Priyam Saikia. That girl child is at present 12 years old and

she is studying at Dinobondho Adarsha Vidyalaya. The second party

subjected the first party to physical and mental torture by demanding

dowry in the form of cash of  Rs.1,00,000/-  (one lakh) and a motor-

cycle. The first party was bearing the torture to save her marriage life.

But  on  10.03.2010,  the  second  party  physically  assaulted  her  and

drove her out of her matrimonial house and till date, the first party is

taking refuge at her parental house. 

11.  Now as the second party has not cross-examined the prosecution

witnesses, i.e., PW4, as such, the deposition made by PW-4 remained

undisputed and taken to be admitted, however, the crucial facts to be

determined is that whether the statements made by the  first party are

sufficiently corroborated by the evidence adduced in this behalf or not.

12.  It is found from the cross-examination of PW-1 ( First party) that she

has  not  lodged  any  police  case  against  the  second  party  till  date
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regarding the alleged torture. From the cross-examination of PW-2, Sri

Bhupen Changmai , it is found that she is not an eye witness of the

alleged  incidents.  However,  the  cross-examination  of  PW-4,  is

dispensed  with  and  it  is  found  from her  evidence  that  due  to  the

torture  ,  to  which  the  first  party  was  subjected  to  ,  she  left  her

matrimonial house. It is also found that first party is lawful wife of the

second party and Smti Sujata Priyam Saikia , who has not attained the

age of majority is legitimate daughter of second party. Hence, I found

that the first party has adduced positive evidence that she and her

minor daughter is entitled for maintenance from the second party as

he has neglected to do so. 

13.  It  is  found  from  the  pleading  of  first  party  and  the  evidence

adduced  by  the  first  party  that  second  party  is  working  as  an

employee at an NGO. The first party ( Pw-1) admitted in her cross-

examination  that  her  husband/  second  party  earns  Rs.4500/-  (four

thousand  five  hundred)  per  month  as  salary.  It  is  also  found  that

replying to the court question, PW-2, Sri  Bhupen Changami testified

that  he  is  working  as  President  of  the  NGO  i.e  Jagriti  Sammilito

Unnoyon Kendra since 2013, where the second party works and he is

engaged with this NGO since 1999. In the year 2000, the second party

was appointed as Yoga Therapist in this NGO and he works from 7 am

to 10 am in that NGO. The second party received salary of Rs 5,500/-

per month and apart from this salary he does not receive any bonus

etc.

14.  The PWs has testified in their written evidence on affidavit that the

second party possess 20 (bighas) of agricultural land, from where, he

earns Rs.2,00,000/- (two lakh, Per year. The second party possess 10

(ten) shop houses and Nine shop houses are given on rent from which

he earns Rs.5600/- (five thousand six hundred) per month. It is also

deposed that the second party has a big shop from this business of

cloths ,  he earns  RS 15000/- per month. It is alos deposed that the

monthly income of first party is 42,767/- .
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15. However,  the  cross-examination  of  PW-1  and  PW-2  reveals  that

there is no land document or any document furnished to prove that the

second  party  posses  aforementioned  immovable  properties.  PW-2

himself deposed that though he knows that the father of the second

party posses 30 bigha of land but he cant say whether the 2nd party

owns any immovable property or not. It is also found that according to

PW-2, the second party and his brother jointly run a business of cloth

from a self owned shop house, but he cant say from whose name the

trade licence was issued. It is also to be mentioned that as per first

party , as stated in her evidence and plaint that the second party owns

a business and no where she stated that it is a partnership business.

From these aspects, I don’t find any positive evidence regarding the

income of 2nd party from any business or immovable property.

16. It is also found in the written statement that nowhere in the written

statement, the second party has taken the plea that he is suffering

from any kind of illness or he is not a physically fit person. 

17.  After considering the status of the husband of the first party, i.e.,

second party, and requirement of the first party as reveals from the

material on record, I find that an amount of Rs.1500/- (Rupees One

Thousand  Five  Hundred)  per  month  for  first  party,  Smt.  Jharlina

Hazarika  and  Rs.1000/-  (Rupees  One  Thousand)  for  her  minor

daughter,  namely,  Smt.  Sujata  Priyam Saikia,  total  Rs.  2500/-  (two

thousand five hundred) will be reasonable amount of maintenance in

their favour.

ORDER

In result, the petition filed by the first party is allowed on ex-parte

granting  an  amount  of  Rs.1500/-  (Rupees  One  Thousand  Five

Hundred)  per  month  for  first  party,  Smt.  Jharlina  Hazarika  and

Rs.1000/- (Rupees One Thousand) for her minor daughter, namely,

Smt.  Sujata  Priyam  Saikia,  total  Rs.  2500/-  (two  thousand  five

hundred) only from the date of filing the petition.
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The second party has to deposit the same on or before 05th day of

each month in the court or in the Bank account of the first party,

which will be furnished by the first party to the second party through

the court. 
Give  a  free  copy  of  the  judgment  and  order  to  the  first  party

immediately. 
Given under my hand and seal of this Court on this 29th day

of April, 2019, at Lakhimpur, North Lakhimpur.

        

                                                               Sri Jayanta Kumar Saikia
           Judicial Magistrate, First Class,

    Lakhimpur, North Lakhimpur
Typed by Steno Gr.III
Debashis Bhuyan

APPENDIX

PW1 : Smt. Jharlina Hazarika (first party)

PW2 : Sri Bhupen Changmai

PW4         : Smt. Niru Saikia

PW Ext. : NIL

                                                      Sri Jayanta Kumar Saikia
 Judicial Magistrate, First Class,

Lakhimpur, North Lakhimpur


