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IN THE COURT OF JUDICIAL MAGISTRATE, FIRST CLASS,

LAKHIMPUR, NORTH LAKIHMPUR

MISC. CASE 27/2018

(U/S 125 CrPC)

PETITIONER :    MUSTT. TAMANNA KHATOON

-Vs-

RESPONDENT:  MD. ABUL AHMED

DISTRICT : LAKHIMPUR, 

NORTH LAKHIMPUR

PRESENT : Sri Jayanta Kumar Saikia, AJS

Judicial Magistrate, First Class
Lakhimpur, North Lakhimpur

ADVOCATE FOR THE PETITIONER:  Sri Manik Chandra Hazarika

ADVOCATE FOR THE RESPONDENT:  Sri Biman Borah

PW EVIDENCE RECORDED ON      :17.03.2018, 08.05.2018, 12.06.2018

DW EVIDENCE RECORDED ON     : 29.09.2018, 27.11.2018, 09.01.2019

22.04.2019

ARGUMENT HEARD ON              : 13-05-2019

JUDGMENT DELIVERED ON         : 23.05.2019

JUDGMENT

1. This is an application filed by Mustt. TamannaKhatoon(herein-after called

as First party) u/s 125 Cr.P.C. claiming maintenance for herself and her minor

son,  namely,  Md.  SahidRehan  Ahmed  (12years)  from  Md.  Abul  Ahmed

(herein-after called as second party).

2.The petitioner’s case in brief is that she was married to the second party

about eleven years back and thereafter, they started to reside together as

husband and wife. She has begotten one male child who is at present nine

years old and student of class IV. It is alleged that the second party and his
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mother and sisters subjected the first party to physical and mental torture

alleging that  she has not  brought  good amount  of  dowry at  the time of

marriage.  She was not provided due care at the time of her pregnancy. Due

to the torture,  she was subjected to,  she left  her matrimonial  house and

starting residing at her parental house along with her son. The second party

who is a businessman is not providing any maintenance to the first party and

his son. So, she has lodged this case praying for maintenance for herself and

her minor son.  

3. The second party has appeared on receipt  of  summon and submitted

written statement vide petition no-3143 dated 28-12-2016. The second party

inter-alia denied the averment made in the complaint petition and submitted

that the first party has lodged this case for harassing him.It is further alleged

that he has never subjected the first party by demanding dowry. It is also

averred that the first party voluntarily left the company of the second party

after the birth of the son and refused to stay with the second party without

any lawful ground. It is also submitted that the second party has sent notices

to the first party on several occasions to return to her matrimonial house.

But the first party has not complied with those notices. Moreover, according

to him the first party is having a Cutting and Design Industry at Bihpuria

Town.   Hence,  he  prayed  that  the  first  party  is  not  entitled  for  any

maintenance.

4.In due course of hearing, the first party has adduced evidences of herself

as  PW-1, PW2 (son of the first party) and  PW3.   The 2nd party adduced

evidence of himself as DW1, DW2, DW3 and DW4.

5.  I have heard both sides and perused the material on record.

POINT FOR DETERMINATION:-

Whether the first party and her child is entitled tomaintenance from

the second party and if yes, from when and what will be the quantum?

DISCUSSION, DECISION AND REASONS THEREOF:
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6.Before appreciating the evidence on record, let us first decide the admitted

facts between the parties which is revealed from their pleadings:
(i)  The first  party is the lawful  wife of  the second party and the minor boy,

namely, Md. SahidRehan Ahmed is the legitimate son of the second party. 
(ii) It is also admitted that at present first party is residing with her minor son at

her parental house.
(iii) It is also an admitted fact between the parties that the first party is suffering

from Thyroid. 
(IV) The second party has also not denied the claim of the first party to provide

maintenance to his minor son.
(V) The second party is not providing any maintenance to first party now.
7.  Now let us look into the contesting claim between the parties to decide the

point  for  determination.  According  to  the  first  party,  she  was  subjected  to

physical  and  mental  torture  demanding dowry,  due to  which  she has  taken

shelter  at  her  parental  house.  But  the  second  party  denied  the  same  and

alleged that the first party voluntarily left her matrimonial house and she is not

interested to stay with her husband without any justifiable ground. It  is  also

averred by the second party that on 20.09.2016,  the second party issued a

notice to the first party to return to her matrimonial house or otherwise he will

marry another woman as per Islamic Law, due to which she has lodged this

case. To prove their contesting claims and dismantle the case of the other side,

both the parties adduced evidences of witnesses including themselves. 
8.  PW1,  Mustt.  TamannaKhatoon,  is  the  first  party  of  this  case.  In  her

examination-in-chief in affidavit she has reiterated her averments made in the

complaint petition and she has also alleged that she could not able to serve her

father-in-law  and  mother-in-law  due  to  her  ill  health,  but  her  sister-in-laws

scolded  her  in  filthy  language,  due to  which  her  health  condition  has  been

detoriated.  PW-1 has also says in her examination-in-chief in affidavit that as

mentioned in the written statement submitted by the second party,  she has

replied to the notice sent by the second party in which she has mentioned that if

the second party promised not to subject her to mental torture and treated her

with respect of wife providing maintenance and medical treatment, she is ready

to return to her matrimonial house. She also states that obliging the direction of

Kaji, she visited her matrimonial house on every Sunday, but the second party

failed to provide any suitable accommodation for her. The room provided to her

is  the  store  room  of  the  business  materials  of  the  second  party,  which  is
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unhygienic to live in and under compulsion, she had again taken shelter to her

parental house. These are the averments which were made beyond the pleading

of the first party.  
9.During her cross-examination,   she has admitted that prior to lodging this

case, she has not lodged any case against her husband, i.e. the second party

and this case was lodged after 10 years of their marriage, ,after receipt of the

notice dated 09.03.2015 sent by the second party through his lawyer to her.

Apart from it, two lawyer’s notice dated 21.08.2015 and 20.09.2016 was sent to

her requesting her to return to her matrimonial house along with her son.  She

has also not mentioned the date on which she has left her matrimonial house. It

is also found that second party visited her at the time of birth of her son at

North Lakhimpur Civil Hospital and after 14 days from the birth of her son, she

went to her parental house from hospital where she stayed for 5 months. It is

also found that she has not visited the second party and her mother-in-law after

receipt of the information that they met with an accident and got fracture. 
10.Looking  back  to  the  complaint  petition,  it  is  found that  in  her  complaint

petition the first party averred that she has returned to her parental house as

she could not bear the torture to which she was subjected to by the second

party and her in-laws. But during cross-examination, it is found that she went to

her parental house after delivery of her son from the hospital where the second

party has visited her. This contradiction which is elicited by the defence side

during  cross-examination  rightfully  brings  doubt  to  mind  regarding  the

allegation made due to which she left her parental house. 
11.PW-2, Md. SahidRehan Ahmed (11 years) is the son of both the parties and

in his evidence, he has not stated anything to corroborate the testimony of PW-1

regarding  the  circumstances  due  to  which  the  first  party  has  to  leave  her

matrimonial  house.  During  cross-examination,  PW-2  stated  that  he  cannot

remember at what age he came to the house of his maternal grandfather at

Bihpuria but he knows that he was of tender age at that time. He also stated

that he never visited the house of his father (second party). 
12.PW-3,  Md.  TarwejAlam is  the  brother  of  the  first  party  and  stated in  his

examination-in-chief  that on the next day of  the marriage, the second party

complained him about the quality of ulmirah, dining set, etc. which were gifted

to  the  first  party  by  her  well-wishers  and the  second party  damaged those

articles. He also states that the second party threatened him to send the first
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party back to her parental house in the same vehicle by which the furniture

were carried to his house and when his father promised to provide him articles

of good quality, then only the second party accepted the first party.
13. But,  the  said  incident  is  not  mentioned  in  the  complaint  petition  nor

PW1/first  party  has  stated  the  same that  the  second party  broke  down her

marriage  articles  and  threatened  her  to  send  back  in  the  same  vehicle.  In

absence  of  any  corroboration  of  this  allegation,  in  my  opinion,  it  is  mere

exaggeration and failed to inspire any confidence. Moreover, from his evidence,

it is found that he himself has not witnessed these allegations with his own eyes

that the second party and his relatives subjected the first party to physical and

mental torture. 
14. Now, from the evidences of PW1, PW2 and PW3, I found that the first party

has failed to adduce any plausible evidence to believe in her story that she was

subjected to torture due to which she left her matrimonial house. Moreover, she

herself  stated that  she  came to  her  parental  house  directly  from the  North

Lakhimpur  Civil  Hospital  after  delivery  of  her  child  and  she  stayed  for  five

months at her parental house. 
15. Though, PW1 has denied in her examination-in-chief on affidavit that the

second  party  or  her  in-laws  visited  her  house  to  bring  back  her  to  her

matrimonial house but her brother PW3 stated in his cross-examination that the

second party visited their house once to bring back the first party along with her

son. PW3 also stated in his cross-examination that the second party applied to

SadarKaji, North Lakhimpur town, to bring back the first party and the second

party also sent advocate’s  notice to the first  party to bring her back to his

house. These statements supported the case of the second party that he has

made  due  endeavor  to  bring  back  his  wife  to  his  company.  But  from  the

evidence  of  DW-1,  it  is  found  that  he  has  never  instituted  any  case  for

restitution of conjugal right against the first party.
16.In his examination-in-chief on affidavit, DW1, the second party stated that

after the birth of their son, the first party stopped visiting her matrimonial house

and in the month of February 2016, she visited him last along with her son.

However, PW2, their son, who is of 11 years now, specifically stated in his cross-

examination that he has never visited his father. Dw-1 also states in his cross-

examination that they are living separately for the last eight or nine years.DW-1
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also admitted that he has not provided any maintenance for the survival of his

wife, i.e. first party and his son for the last few years. 
17.DW-2,  Sayed  Safiur  Rahman is  the  scribe  of  the  Government  Kaji  Office

North Lakhimpur (Munsi) who has appeared along with notice dated 05.08.2016

issued to Abul Ahmed which is exhibited as exhibit-‘Ko’. He stated that KajiMilaj

Hussain expired on 18.05.2018 and Kaji sent him along with Mufti Md. Abdul

Hasif to the parental house of the first party, on behalf of the second party with

proposal for her return to her matrimonial house, but the first party refused. He

also stated that the Kaji Sahab himself advised the first party who was present

along with her father and sister to co-habit with her husband, i.e. second party

but she refused. His evidence reveals that on various occasions, the KajiSahab,

DW-2 himself and the Mufti tried to settle their dispute and at last the first party

agreed to visit her matrimonial house twice or thrice in a week. Accordingly, in

the month of February, 2016, the first party visited the house of the second

party  but  she  stopped visiting  after  three  weeks.  When DW-2 informed  the

KajiSahab that the first party refused to meet and visit the KajiSahab and will

approach the court if  required then Kaji  Sahab informed the second party in

writing about the matter. The Notice dated 05.08.2016 issued to Abul Ahmed

which  is  exhibited  as  exhibit-‘Ko’  is  the  said  document.  During  cross-

examination, DW-2 remained consistent and the first party failed to shake his

credibility  as  a  witness.  Moreover,  PW-3,  brother  of  the  first  party  admitted

during cross-examination that he has knowledge that the second party to Sadar

Kaji North Lakhimpur Town to bring back his wife, i.e. first party.   
18. DW-3, Md. Hafizuddin Seikh, is the maternal uncle of the second party and

he  resides  near  the  parental  house  of   the  first  party  situated  at  Bihpuria.

According to him, the first party belongs to an aristocratic family and second

party’s financial condition is not sound. The marriage between the parties has

not succeeded due to adjustment issues and first party used to spend much

time at her parental house after the marriage. He also stated that on various

occasions, the first party and his family members requested her to return back

to her matrimonial house but she turned down all those offers. According to him,

first party has no respect for the second party nor she has any respect for her

in-laws. She complained about the condition of the house of the second party.

The second party approached the Sadar kaji North Lakhimpur to get his wife
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back. Second party also issued legal notice to the first party. But during cross-

examination, DW-3 admitted that he cannot say what happened between the

parties and due to what reason they started living separately. 
19.DW-4, Md. Safique Ahmed is the father of the second party. He deposed in

the  evidence-in-chief  that  the  first  party  was  not  interested  to  stay  at  her

matrimonial house, though they treated her with love and care, due to their

poverty and used to stay at her parental house without taking any permission

from the family members.  DW=4 also stated that on various occasions they

visited the parental house of the first party, but she refused to return. DW-4 also

alleged that the first party forced the second party to stay at her parental house

situated at Bihpuria and run business from Bihpuria. But his son refused to leave

his parents. However, DW-1has not stated any such pressure building by the

first  party  upon  him  nor  such  things  are  narrated  in  his  WS.  As  such,  the

testimony of DW-4, regarding the fact that first party forced second party to

stay with her is not believable.  DW-4 states that he pays income tax of  Rs.

20,000/- to 30,000/- year for his business of jewelry.  
20.Now, from the evidence of DW-2 and DW-3, it is clear that none of them has

any  knowledge  regarding  the  actual  events  due  to  which  both  the  parties

started  living  separately  and  first  party  returned  to  her  parental  house.

However, though they were subjected to lengthy cross-examination, they have

succeeded to inspire confidence to the story of the second party that the second

party  has  approached the  Sadar  Kaji  and also  sent  legal  notice,  apart  from

family intervention, to bring back his wife, i.e. first party. It is already discussed

that PW-3 brother of the second party also admitted the same.    
21.It is already decided that the first party has failed to adduce any credential

evidence  regarding  the  fact  that  she was  subjected  to  physical  and  mental

torture  at  her  matrimonial  house.  It  is  also  found  that  there  is  no  credible

evidence on record to believe in her claim that she was drove out from her

matrimonial house. In fact, from the evidences of DWs and admission by PW-3,

it has come out that the second party has tried in many occasions to bring her

back to his house but the first party has refused to do so. In such scenario, I

have no hesitation to held that the first party, without any sufficient reason,

refuses to live with her husband, i.e. second party. 
22. There  is  another important  ingredient,  need to  be addressed,  in  a case

instituted u/s 125 of CrPC is that the person who is praying for maintenance is
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unable to maintain herself. In the case at hand, PW-1 and PW-3 has supported

the averment made in the complaint petition that first party has no source of

income and denied the suggestion that first party is running one cutting and

design industry at Bihpuria. But during cross-examination, PW-2, 11 years old

son, of the first party supported the claim of the second party that first party

has one Cutting and Design shop at Bihpuria. DW-1 and DW-3 also testified the

same that first party has one Cutting and Design shop at Bihpuria. According to

them, the first party engaged 7-8 employees therein. However, PW-2 says that

he has no knowledge regarding how many people works at the said shop. In the

result of the aforesaid discussion, I am of the opinion that the first party has one

shop of cutting and design at Bihpuria of her own and she does not fall to the

criterion u/s 125 of CrPC that she is unable to maintain herself.   
23. It  is  also an admitted fact between the parties is  that the first  party  is

suffering from thyroid. The second party has stated in his written statement that

prior  to  his  marriage with  the  first  party,  the  first  party  was  suffering from

thyroid.  On perusal of exhibit-1 and exhibit-2, it is found that these documents

are for the year 2013 to 2015. It is stated by PW-1, first party herself, during her

cross-examination that nowhere in exhibit-1 and exhibit-2 it is written that she

has to be on bed rest and she is not physically fit to engage in any work.  I have

considered this plea  of the second party meticulously and found that this fact

is not helping the case of the first party as there is nothing on record that due to

this disease, the first party is unable to maintain herself.  
24. On perusal of the complaint petition, it is found that the first party states in

her pleading that the second party is Monihari Bepari (business of animating

pearl) having monthly income of Rs. 40,000/- to 50,000/-. In her examination-in-

chief  on  affidavit  she  has  reiterated  the  same.  However,  in  her  cross-

examination, she stated that the second party earns Rs. 10,000/- per day. PW-2,

the minor son also stated that his father has a business of animating pearl. As

per PW-3, the second party has business in Assam and Arunachal. He has also a

shop at North Lakhimpur town. He also has a godown for reserving his items.

However, no document or trade license is produced by the first party in this

connection. 
25. The second party in his written statement denied that he has a shop. He

averred that from his meagre income he is maintaining his parents. According to

examination-in-chief in affidavit of DW-1, i.e. the second party, he is a small
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businessman and he uses to sell  maul  sauce, lime etc.  at  the daily market.

During cross-examination, DW-1 stated that apart from his business of lime and

jiggery,  he  also  join  his  father  in  the  business  of  stationery  business  at

Arunachal Pradesh. He has also a residential house at Ward No.-9Bazarpatty of

North Lakhimpur Town. He is the only son of his father. DW-2 is silent about the

monthly income of the second party. According to DW-3, the economic condition

of the second party is not good. Though DW-3 is silent regarding the livelihood

of the second party in his  examination-in-chief  in affidavit,  but during cross-

examination, DW-3 states that second party works as an employee in a shop

house and earns Rs. 300/- as daily salary. DW-4, the father of the second party

stated in his cross-examination that second party has a business of tobacco and

lime.
26. Now, in absence of any positive evidence regarding the monthly income of

the second party in record, it is difficult in the part of the court to decide what

will  be  the  monthly  income  of  the  second  party.  There  is  no  income  tax

certificate is submitted in this regard. 
27. In the light of the aforesaid discussion, and reasons, I am of the considered

opinion  that  the  first  party  is  not  entitled  for  any  maintenance  from  her

husband, i.e. second party due to the reasons that she refused to stay with her

husband,  i.e.  second  party  without  any  justifiable  cause  and  she  is  able  to

maintain herself from her business establishment i.e. a cutting and design shop.
28.There is no doubt in my mind, as a legitimate minor son, Md. SahidRehan

Ahmed entitled to get maintenance from the second party and the second party

is neglecting to maintain his son by not providing maintenance for the last few

years. There is nothing on record to show that the second party is not physically

fit. It is also admitted fact that the second party is willing to maintain his minor

son namely, SahidRehan Ahmed. PW-1 and PW-2 say that he is student of Class-

V of Green Field Public School.DW-1 also admitted the same but he states that

he has no knowledge regarding the fees and educational expenditure of his son.

In  fact,  there  is  no  evidence  of  the  first  party  regarding  the  amount  of

educational expenditure of their minor son, i.e. PW-2. It is also found that DW-1

second party wishes that good educational support to be provided to his son,

but he has not paid any school expenditure of his son for the last two years. 
29.Considering the status of both the parties and the conditions of their minor

son, I find that an amount of Rs.3000/- (Rupees three thousand) per month for
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the minor son, namely, Md. SahidRehan Ahmedwill  be reasonable amount of

maintenance to be paid by the second party.

ORDER

In result, the petition filed by the first party is allowed partially on contest

granting  monthly  maintenance  of  an  amount  of  Rs.3000/-  (Rupees  three

thousand) per month for the minor son, namely, Md. Sahid Rehan Ahmed from

the date of filing this complaint. 
The second party is directed to pay the same on or before 7th day of each

month.
The prayer of the first party to grant her monthly maintenance is rejected and

it is held that she is entitled for no maintenance from the second party as

prayed for. 
Give a free copy of the judgment and order to the 1st Party. 

Given under my hand and seal of this Court on this 23rd day ofMay,

2019 , at Lakhimpur, North Lakhimpur.

Sri Jayanta Kumar Saikia

              Judicial Magistrate, First Class,

Lakhimpur, North Lakhimpur



Misc Case No-148 of 2016

Page 11 of 11

APPENDIX

PW EVIDENCE

PW-1 : Mustt. TamannaKhatoon

PW-2 : Md. SahinRehan Ahmed

PW-3       : Md. TarwejAlom

PW Ext. 

Exhibit-1 : Medical document

Exhibit-2 : Medical document

DW EVIDENCE

DW-1 : Md. Abul Ahmed

DW-2 : Sayed Safiur Rahman

DW-3 : Md. HafizuddinSeikh

DW-4 : Md. Safique Ahmed

Defence Exhibit:

Ext- ‘Ka’: Notice dated 05.08.2016

Sri Jayanta Kumar Saikia

    Judicial Magistrate, First Class,

Lakhimpur, North Lakhimpur


