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         IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,

LAKHIMPUR, NORTH LAKHIMPUR

GR CASE NO: 473 of 2013

Under Section 380 IPC.

State

-Versus-

Sri Sidhartha Das @ Sida Das     .................      Accused Person

                                                                                     

PRESENT :  Sri Jayanta Kumar Saikia, AJS

                    Judicial Magistrate, First Class

                    Lakhimpur, North Lakhimpur.

ADVOCATES APPEARED-

FOR THE PROSECUTION :  Sri Debajit Dutta Borah .

FOR THE ACCUSED          : Sri A.J Sarmah

CHARGE FRAMED ON:          25.05.2015

                  EVIDENCE RECORDED ON : 25.05.2016, 28.03.2018

          03.04.2019, 11.06.2019

           11.06.2019

                 S/D RECORDED ON:              24.06.2019

ARGUMENT HEARD ON :       24-06-2019

                  JUDGMENT DELIVERED ON: 28.06.2019.
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JUDGMENT

1 The prosecution case is brief is that the informant, Sri Joy Prakash

Borah has lodged an ejahar alleging that on 03.04.2013, at about

12  noon,  the  accused  person  named  in  the  FIR,  Sri  Sida  Das

committed theft of a mobile Lumia 510 handset along with SIM card

No.9859970107  in  his  house  situated  at  Panigaon  under  the

jurisdiction of Panigaon Police station. Hence, he lodged this case.

2 The Officer-in-charge, Panigaon Police Station, on receipt of Ejahar,

registered Panigaon P.S. Case No.52/2013, under section 380 of IPC

and endorsed the concerned IO for investigation. After completion

of  the  investigation,  the  concerned  I.O.  submitted  charge  sheet

against the accused person, Sri Sidhartha Das @ Sida Das under

Section of 380 of IPC.

3 In due course, on receipt of summon, the accused person appeared

before  the  Court  and  the  copies  of  relevant  documents  were

furnished to him as per section 207 of CrPC. Having found a prima

facie case against the accused person under Section 380 of IPC, the

charge  is  framed  under  section  380  of  IPC  against  the  accused

person,  which is  read over and explained to the accused person

vide  order  dated  25.05.2015  by  the  then  Learned  SDJM(S),

Lakhimpur, North Lakhimpur, to which he pleaded not guilty and

claimed to be tried.

4 The  prosecution,  in  support  of  its  case,  examined  five  (05)

witnesses including the Investigating Officer.

5 The  accused  person  is  examined  under  section  313  of  Cr.P.C.

wherein  all  the  incriminating  evidence  was  put  to  the  accused

person.  During  his  examination,  he  denied  his  culpability  in  the

alleged offences. Defence side examined no witnesses.

6 I have heard the arguments advanced by the learned Asstt. Public

Prosecutor and the Learned Defence Counsel at length and perused

the material on record



GR CASE NO: 473 of 2013

Page 3 of 7

POINTS FOR DETERMINATION:-

7 Upon  hearing  both  sides  and  on  perusal  of  the  record,   the

following points for determination are framed: 

   (i)Whether on 03.04.2013, at about 12 noon, the accused

person committed theft of a mobile Lumia 510 handset along with

SIM card No.9859970107, at the house of the informant, namely,

Sri  Joy  Prakash  Borah,  S/O  Sri  Tankeswar  Borah  situated  at

Panigaon  village  under  Panigaon  Police  station and  thereby

committed an offence punishable under Section-380 of IPC?

         DISCUSSION, DECISION AND REASONS THEREOF

8 I have carefully gone over to the evidence on record and have also

given thoughtful considerations to the rivalry submissions made by

both  sides.  Now,  let  me proceed  to  appreciate  the  evidence  on

record to reach at a just decision.

9 PW1, namely, Sri Joy Prakash Borah is the informant of this case.

Accordingly to him, on the day of the incident, he found that his

Nokia  Lumia  510  Mobile  phone  handset  was  missing  from  his

bedroom and  he  lodged  an  FIR.  He  states  that  after  about  two

hours,  the  police  recovered  many  mobile  handset  including  his

mobile phone from the house of the accused person. He stated that

the stolen mobile phone was handed over to him by the police by

preparing zimma-nama i.e Exhibit-2. 

10During  his  cross-examination,  PW1  stated  that  he  has  not

mentioned the IMEI number of his mobile phone which was alleged

to be stolen and recovered from the house of the accused person.

His evidence does not disclose whether or not he has identified the

mobile handset alleged to be stolen and recovered from the house

of the accused person. Exhibit-2 (Zimma-nama) does not disclose

that in what capacity, the custody of the mobile phone was handed

over to the informant (PW1). Nowhere, it is mentioned in Exhibit-2

regarding who is the owner of the said mobile phone, custody of

which  was  handed  over  to  the  informant  nor  any  receipt  or

document is found available in this case. Moreover, Exhibit-1 i.e FIR
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does not contain details of the mobile phone which was alleged to

have been stolen.  Hence,  the defence side  raised objection  that

there is nothing in the record which draws the conclusion that the

mobile phone mentioned in Exhibit-1 i.e FIR and the mobile phone

which was given on custody to the informant (PW1) vide zimma-

nama i.e Exhibit-2 is the same one. 

11Coming to the evidence of PW2, namely, Sri Kailash Medhi, who is

the  cousin  of  the  informant (PW1),  it  is  found that  his  evidence

disclosed that he heard about the commission of theft at the house

of the informant (PW1) and recovery of the mobile phone from the

house of  the  accused person.  He does  not  know the content  of

Exhibit-2 i.e zimma-nama and according to him, Exhibit-2 was not

read over to him by police.  As his evidence is hearsay evidence,

hence it could not be relied upon. 

12PW3,  namely, Sri Nabakanta Bhuyan, stated in his evidence that

the mobile phone which was stolen at night from the house of the

informant  (PW1)  was  recovered  from  the  house  of  the  accused

person and the police handed over the custody of the mobile phone

to the informant (PW1). PW3 put his signature on the zimma-nama

(Exhibit-2) as a witness. 

13 It  is  to  be  noted  that  PW3  was  not  a  seizure  witness  who  has

witnessed himself, the alleged recovery of the mobile phone from

the house of the accused person. His evidence is related to only the

fact of delivery of custody of one mobile phone to the informant

(PW1)  at  the  Police  station.  In  my opinion,  in  such  context,  the

quality of the evidence of PW3 is not supportive to the prosecution

case. 

14PW4,  namely,  Sri  Jugal  Dutta  was  declared  hostile  by  the

prosecution side and was cross-examined by the prosecution side,

but the prosecution side failed to explicit anything in its favour by

cross-examining the said witness. 

15PW5 (I.O), Sri Rudra Kanta Hazarika, in his evidence stated about

the investigation of the case. In his evidence, he has stated that on

03.04.2013,  on  receipt  of  secret  information,  he  searched  the
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residence of Sri Sida Das @ Siddhartha and seized one Nokia Mobile

phone by preparing seizure list in presence of available witnesses,

namely, Sri  Abhijeet Das, Smt. Mousumi Das, Sri  Lokheswar Das.

Exhibit-5 is the seizure list and Exhibit-5(1) is his signature. He has

recorded the statement of the seizure witnesses under section 161

of Cr.PC. 

16During cross-examination, PW5 (I.O) stated that there is no mention

of the IMEI number of the mobile phone alleged to be stolen in the

FIR. He has also stated that there is no mention of the IMEI number

of  the alleged seized mobile in the seizure list  as well  as in  the

zimma-nama. He has not verified the IMEI number of the phone. No

expert option is called for in this case.

17 It  is  found  from  the  evidence  of  the  I.O  (PW5)  that  there  are

irreconcilable discrepancies in the investigation of the case. There is

nothing on record which shows on the basis of what document or

deposition,  the  I.O  (PW5)  concluded  that  the  mobile  phone

mentioned in the Seizure list (Exhibit-5) and in the zimma-nama i.e

Exhibit-2  is  the  stolen  property  involved  in  this  case  i.e  mobile

phone which is mentioned in Exhibit-1 i.e FIR.  

18No seizure witnesses is called for to verify the claim made by PW1

(informant) that his mobile phone, which was the stolen property

involved in this case, is recovered from the house of the accused

person by the I.O (PW5) by preparing seizure list i.e Exhibit-2. As

such, I have no hesitation to held that the evidences adduced by

the  prosecution  side  failed  to  inspire  confidence  regarding

involvement of  the accused person in commission of  the alleged

offence of theft at the house of the informant (PW1). 

19 In the light of the above discussions and reasons thereof, I am of

the considered opinion that the prosecution side has failed to bring

home the  guilt  of  the  accused  person  under  offence  punishable

under section 380 of IPC. 



GR CASE NO: 473 of 2013

Page 6 of 7

O R D E R

In the light of aforesaid discussions and reasons, it is seen that the

prosecution side has failed to prove the guilt of the accused person.

Accordingly, the accused person, Sri Sidhartha Das @ Sida Das is

acquitted of the offence under Section 380 of IPC and he is set at

liberty forthwith.  

The bail  bonds and surety of the accused person shall  remain in

force for a period of 6 months from today as per amended CrPC. 

The I.O is to dispose of the seized property as per law.

Given under my hand and seal of this court on this 28th day

of June, 2019.

Sri Jayanta Kumar Saikia, AJS
Judicial Magistrate, First Class,
Lakhimpur, North Lakhimpur

Typed by Steno Gr.III
Debashis Bhuyan
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APPENDIX

PROSECUTION EXHIBITS:

Exhibit-1: FIR.

Exhibit-2: Zimma-nama.

Exhibit-3: Endorsement Order.

Exhibit-4: Sketch Map.

Exhibit-5: Seizure list.

Exhibit-6: Charge-sheet

DEFENCE EXHIBITS

NIL

PROSECUTION WITNESSES

PW-1: Sri Joy Prakash Borah (informant).

PW-2: Sri Kailash Medhi.

 PW-3: Sri Nabakanta Bhuyan. 

PW-4: Sri Jugal Dutta.

PW-5: Sri Rudra Kanta Hazarika (I.O)

DEFENCE WITNESSES

NONE

MATERIAL EXHIBITS

NIL

Sri Jayanta Kumar Saikia, AJS
   Judicial Magistrate, First Class,

         Lakhimpur, North Lakhimpur

 


