
GR CASE NO. 2543/2017

IN THE COURT OF JUDICIAL MAGISTRATE 1ST CLASS,
LAKHIMPUR, NORHT LAKHIMPUR.

GR CASE NO. 2543/2017
U/S 457/380 IPC

PRESENT:

SMT. SWEETY BHUYAN

Judicial Magistrate 1st Class

Lakhimpur, North Lakhimpur. 

PARTIES:

State of Assam

Vs

                  Bikash Dewan @ Krishna Prasad   ………………….. Accused

Appearance:

For the State…………………………………: SRI JANGKI DOLEY

For the Accused  ……………………………: SMT. M.D.GOHAIN BORUAH

Dates of evidence ………………………….: 05.04.2018, 02.06.2018, 

 10.07.2018, 11.03.2019

Date of argument……………………………: 04.07.2019

Date of Judgment……………………………: 24.07.2019

JUDGMENT

1. Accused Bikash Dewan @ Krishna Prasad, son of Late Kumar Dewan,

R/o No.1 Parbotipur, P.S.- Laluk, District- Lakhimpur, here in this case

has  been  put  to  trial  to  answer  the  charges  for  the  offence
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Punishable under sections 457/380 of the Indian Penal Code.

2. The brief  facts  of  the prosecution  case is  that  on 30.08.2017 at

about 12 A.M., the informant woke up from his sleep and found his

pair of cow missing from his cowshed. Some unknown thief stole his

cows by cutting the kuccha wall and the rope attached to the cows.

The whole night the informant searched for his cows, but could not

find them. In the morning, he knew that his cows were  tied in the

cowshed of the accused. At that time, the accused fled away and

was hiding in the paddy field and the villagers apprehended him.

Hence,  a  case  was  registered  as  Laluk  Police  Station  Case  No.

266/2017 u/s 457/380 of the Indian Penal Code against the Bikash

Dewan named in the ejahar. The I.O submitted Charge Sheet against

the accused u/s 457/380 of the Indian Penal Code. 

3. Copies of  the relevant  documents were furnished to the accused

person. After perusing CR, formal charges u/s 457/380 of the Indian

Penal Code are framed by my Learned Predecessor and read over

and explained to the accused person to which he pleaded not guilty

and claimed to be tried.  

4. In  support  of  the case,  the prosecution has adduced 6(six)  PWs.

Defence adduced none. The statement of the accused was recorded

under  Section  313  of  the  Code  of  Criminal  Procedure  and  the

accused person denied of committing the alleged offence. 

5. After perusing the case record and hearing both sides the following

points of determination are framed:
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(i) Whether the accused person, on 30.08.2017 at about 12 A.M.

committed house breaking by entering into the cowshed of

the informant Sri Masi Munda for the purpose of committing

theft of cows,  and thereby committed offence under section

457 IPC?

(ii) Whether the accused person, on 30.08.2017 at about 12 A.M.

committed theft of two cows of the informant Sri Masi Munda

and thereby committed offence under section 380 IPC?

DECISIONS AND REASONS FOR DECISION:

6. I have heard the argument from both sides.

7. The first point for determination no.1 is whether the accused

person, on 30.08.2017 at about 12 A.M. committed house breaking

by entering into the cowshed of the informant Sri Masi Munda for

the purpose of committing theft of  cows,  and thereby committed

offence under section 457 IPC? 

On perusal of the case record, it appears that the informant

lodged in his ejahar that someone broke into his cowshed and stole

his pair of cow by cutting the rope of the cows and by cutting the

kuccha wall of his cowshed at night. The informant in his evidence

as  PW1  stated  that  on  the  day  of  the  incident,  while  he  was

sleeping, someone stole his pair of cow from the cowshed and he

found the cows in the cowshed of the accused in the morning and

the villages captured the accused and the matter was informed to

the police. In his cross-examination, he admitted that he did not see
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the accused stealing his cows from his cowshed and also that the

ejahar was lodged on suspicion. 

The PW2 stated in his evidence that he knew that someone

stole a pair of cow of the informant and later on, he heard that the

accused stole the cows. 

The PW3 stated in his evidence that when he heard that the

village people caught a cow thief, he went and saw that the people

caught the accused, who was tied and that in the village bisar, the

accused admitted  that  he  stole  the cows from the  house  of  the

informant and that he admitted before the police also the same. In

his cross-examination, he admitted that he did not see the accused

committing the theft and that he does not know who stole the cows.

The  PW4  stated  that  on  the  day  of  the  incident  people

gathered in the house of the accused and when he asked about the

matter, the people told him that the accused stole cows and that

they caught him red handed alongwith cows and then he went in

and saw the accused person and the cows, who were kept tied and

that the accused admitted before the police that he stole the cows.

In  his  cross-examination,  he  admitted  that  he  did  not  see  the

accused stealing the cows and he will not be able to say who stole

them. 

The PW5 stated in his evidence that two bulls of the informant

were stolen and they were found in the paddy field near the house

of  the accused and then the people  suspected the accused and

caught him from the forest and the accused confessed that he stole
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the bulls. In his cross-examination, the PW5 admitted that he did not

see the accused stealing the bulls and that the bulls were recovered

from the paddy field near the house of the accused and not from the

boundary of the accused person's house. 

From  the  above  evidences,  it  reveals  that  neither  the

informant  nor  the  other  witnesses  saw  the  accused  stealing  the

cows of the informant, and they caught the accused on suspicion as

the  cows  were  found  in  the  cowshed  of  the  accused.  The  PW3

although stated that the accused confessed before the villagers that

he stole the cows, but the PW3 did not state the same fact before

the  police,  which  he  admitted  before  the  court  in  his  cross-

examination. The PW4 stated that the accused admitted before the

police that he stole the cows, but during the cross-examination of

the  Investigating  Officer,  the  Investigating  Officer,  i.e.,  the  PW6

admitted that the accused person did not admit before the police

that he stole the cows. The PW5 although stated that the accused

confessed before the villagers that he stole the cows, in his cross-

examination, he admitted that the police did not interrogate him. As

such,  the  fact  of  confession  by  the  accused  either  before  the

villagers or the police cannot be relied upon.

From Exhibit 1, i.e., the seizure memo, it can be known that

the pair of cows were seized from the accused, but the possession

of the cows by the accused does not prove the fact that the cows

were stolen by him after house breaking into the cowshed of the

informant. More so, when there are lack of sufficient evidence to
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prove  the  fact  that  the  accused  stole  the  cows,  none  of  the

witnesses  saw  the  accused  stealing  the  cows  including  the

informant. All the PWs found the accused after he was apprehended

by  the  villagers  on  suspicion  of  stealing  the  cows.  Hence,  the

accused was arrested on suspicion as the cows were found in his

possession  and  the  ejahar  also  does  not  state  the  name of  the

accused. Concluding all the above, it can be said that the accused

was arrested on suspicion only and possession of the cows by the

accused does not  prove the fact  that  he stole  the cows.  Further

there are no evidence to prove the fact that it was the accused who

broke into house of the informant at night and stole his cows. All the

witnesses  are  hearsay  evidences,  who  found  the  accused

apprehended by the villagers.

Summing up all the above, it can be held that the evidences

of  the  prosecution  are  not  sufficient  to  prove  the  guilt  of  the

accused beyond all reasonable doubts, as such, could not prove his

guilt thereby making him not guilty under Section 457 of the Indian

Penal Code. 

8. The  second  point  for  determination  no.2  is whether  the

accused person, on 30.08.2017 at about 12 A.M. committed theft of

two cows of the informant Sri Masi Munda and thereby committed

offence under section 380 IPC?

On the basis of decision held in point for determination no.1,

it can be held that the prosecution has also failed in proving the

charge of the accused under Section 380 IPC thereby making him
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not guilty under Section 380 IPC.               (Contd.......)

                                          
ORDER

As  this  court  finds  the  accused  person  Bikash  Dewan  @

Krishna Prasad not guilty of the offence u/s 457/380 IPC, the accused

person Bikash Dewan @ Krishna Prasad is acquitted of the charges

u/s 457/380 IPC.

The accused person is set at liberty forthwith.

       The bail bond is extended for 6 (six) months from today.

       The judgment is pronounced in the open court.

      

Given under my hand and seal of this court on  24th day

of July, 2019

                           
      (Sweety Bhuyan)

                                                            JUDICIAL MAGISTRATE 1ST CLASS
                                                                      Lakhimpur, North Lakhimpur
 
Dictated & Corrected by me:

(Smt. Sweety Bhuyan)
JMFC, NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer)
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APPENDIX

Prosecution witnesses

1. PW1: MASI MUNDA
2. PW2: BIMAL HAZARIKA
3. PW3: TIKARAM DORJEE
4. PW4: BUDDHA BAHADUR NEWAR
5. PW5: AVINASH TAID
6. PW6: SI ANIL BORAH

 
Defence  witnesses
Nil.

Documents exhibited by the prosecution 

1. Ext.1: Seizure List.
2. Ext.2: Sketch Map
3. Ext.3: Chargesheet 
  
Documents exhibited by the Defence
Nil.
                                                                               
                    

                                                                (Sweety Bhuyan)
                                                          JUDICIAL MAGISTRATE 1ST CLASS
                                                               Lakhimpur, North Lakhimpur
Dictated & Corrected by me:

(Smt. Sweety Bhuyan)
JMFC, NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer)
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