
MISC. CASE NO. 79/2017

    IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS
LAKHIMPUR, NORTH LAKHIMPUR

Present: SMT. SWEETY BHUYAN, 
         Judicial Magistrate First Class,

Lakhimpur, North Lakhimpur.

MISC CASE NO. 79/2017
(U/s 125 of Cr.P.C)

Parties :

   KULSUMA BEGUM   ………….. 1ST PARTY

VERSUS

      RAFIQUL ISLAM   ..........    2ND PARTY

Appearances:

For the 1st Party : ARMANUL HAQUE BHUYAN

For the 2nd party : AMINUR RAHMAN

Dates of evidences : 07.02.2018, 04.12.2018, 11.02.2019

Date of Argument : 19.06.2019

Date of Judgment/final order : 02.07.2019

      J U D G M E N T / O R D E R

1. This  Misc.  case  has  arisen  out  of  the  petition  filed  by  the

petitioner/first party, Kulsuma Begum, against her husband/the

second party, Rafiqul Islam, under Section 125 of the Code of

Criminal Procedure, praying for granting monthly maintenance

at the rate of Rs.7,000/-, i.e., Rs.2000/- for her daughter and

Rs.5000/- for herself, from the second party.
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2. The 1st party in her petition for maintenance, inter-alia stated

that  the  first  party  married  the  second  party  according  to

Islamic rites and rituals approximately 7 years ago from today.

After the marriage, the first party gave birth to two children.

From the very day after marriage, the second party tortures the

first party physically as well as mentally. On 01.04.2017, the

second  party  ousted  the  first  party  from  her  own  house

marrying another lady. The second party forcefully kept with

him the three year old son from the first  party.  The second

party is a person of barbarous nature and beats the first party

invariably. The second party is an able-bodied person. He works

as a contractor in Arunachal Pradesh and earns Rs.21,000/- per

month.  The  second  party  has  land  measuring  6/7  bighas.

Moreover, he has a fishery. The second party earns Rs.30,000

to 40,000/- per month from the fishery, and as such, she has

prayed  for  granting  monthly  maintenance  at  the  rate  of

Rs.7,000/-,  i.e.,  Rs.2000/-  for her  daughter  and Rs.5000/-  for

herself, from the second party.

3. The  second  party  appeared  before  this  court  and  filed  his

written  statement,  and  the  second  party  in  his  written

statement stated that the second party has admitted the Para

Nos.1 and 2 of  the complaint  petition of  the first  party.  The

second party has never tortured the first party physically and

mentally.  In fact, the first party tried to separate the second
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party  to  live  separately  from his  mother  and  in  this  regard

there was some kind of argumentative fight between them and

on 20.06.2011 when the second party was not at his house, the

first party tried to commit suicide by swallowing poison. After

that,  the  second  party  took  her  to  North  Lakhimpur  Civil

Hospital by 108 Ambulance and gave her proper treatment and

accordingly, she was cured. After that on 22.07.2011 both the

first party and the second party have made an affidavit, where

the first  party  mentioned  that  she has swallowed poison by

default and the second party has never tortured her physically

and mentally and never demanded dowry from her. The second

party denies the allegation of the Para No.4 as totally false and

as is based on imagination. The second party has never ousted

the  first  party  from his  own  house and  till  now he has  not

remarried for the second time. In fact, the second party was

not at home on 01.04.2017 due to his job in Arunachal Pradesh,

the first party left  his house and went away to her parental

house taking away the younger child. The first party has many

a time left his house on her own will without informing or taking

permission from him and gone away to her parental house. The

second party and his mother took her again to their house by

making  mutual  understanding.  For  this  reason,  the  second

party and his mother informed this matter to the Laluk Police

Station many a time, where she returned to come back to their

house.  The  second  party  has  denied  the  allegation  of  Para
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No.5, when the second party went to Arunachal Pradesh due to

his job, the first party took away the younger child and left the

five years old son with his mother when she has gone away to

her parental house. The second party denies the allegation in

Para No.6 of the complaint petition. The second party does not

beat her and has always kept her with honour as his wife. But

the first party was of a lady of  unchasty nature. She tried to

keep illicit  relationship with her ex-boyfriend and the second

party knowing this barred it and for this reason there was fight

between  them. Moreover,  the  first  party  forced  the  second

party to keep his old and ailing  mother separately and fought

for this. Due to the nature of the first party, the second party

gave “Talaaq” to the first party. The second party has denied

the allegations in Para Nos.7, 8 and 9. The second party earns

Rs.4000/-  per  month  by  working  as  a  daily  wage  earner  in

Arunachal  Pradesh.  The  second party  has  gained  only  three

kathas of land from his father by inheritance and on that land

he has made his house. The second party does not have any

“fishery”. The second party’s old and ailing mother stays with

him and also the five years son stays with him. The first party

has left his house without any reasonable cause and already

the second party has given “talaaq” to the first party. Hence,

the  first  party  is  not  entitled  to  any  maintenance  from the

second party. The second party has fulfilled the basic needs of

the  son  staying  with  him  by  providing  clothes  and  giving
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money  as  much  as  he  can,  and  therefore,  has  prayed  to

dismiss the prayer of the first party. 

4. During trial, the first party examined three witnesses to prove

her case. On the other hand, the second party examined two

witnesses including himself as DW1 in support of his case.

5. I have heard the arguments of the first party and the second

party.  

6. After  such  hearing  as  well  as  after  going  through  the  case

record, the following points for determination are framed:

(i)  Whether the first party is the wife of the second party?

(ii) Whether the first party has sufficient grounds to refuse

to live with the second party?

(iii) Whether the first party is unable to maintain herself and

her minor daughter?

(iv)  Whether  the  second  party,  having  sufficient  means

neglects or refuses to maintain the first party?

(v)  Whether  the  first  party  and  her  minor  daughter  are

entitled  to  any  maintenance  and  if  yes,  then  to  what

quantum of maintenance?

7. DISCUSSION, DECISION AND REASONS THEREOF:

Now let us discuss the materials on record and try to arrive at a

definite finding as regards the points for determination.
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8. The first point for determination is whether the 1  st   party

is the wife of the 2  nd   party?

    The first party claims in her petition that she had married

the  second  party  according  to  Islamic  rites  and  rituals

approximately 7 years ago. The second party also admitted the

fact of marriage between him and the first party.

The first party stated in her evidence that on 19.07.2010

she  was  married  to  Rofiqul  Islam,  i.e.,  the  second  party  in

accordance with Islamic rites and ceremonies. The second party

in his evidence before the court as DW1, he admitted the fact

that the first party was his wife. 

But at the same time, the second party alleged that he has

given divorce to the first party, and as such, she is not his wife

and  she  is  not  entitled  for  maintenance.  The  second  party

although alleged that there has been divorce between both the

parties,  but  he has not  produced any document to prove the

same. The fact of divorce has been asserted by the second party

and it is his burden to prove the same in absence of which the

question  as  to  the  divorce  between both  the  parties  remains

unsettled, and therefore, failure of the second party to prove the

fact of divorce has lead to hold the fact that the first party is still

the wife of the second party. As such, this point is decided in

affirmative. 
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9. The second point for determination is whether the first

party has sufficient grounds to refuse to live with the

second party?

The first party stated in her petition that from the very

day after  marriage,  the second party  tortures  the  first  party

physically as well as mentally. On 01.04.2017, the second party

ousted the first  party  from her  own house marrying another

lady. The second party forcefully kept with him the three years

old son from the first party.  The second party is a person of

barbarous nature and beats the first party invariably.

The  first  party  stated  in  her  evidence  as  PW1 that

after birth of her children, the second party started assaulting

her and physically and mentally torturing her. He also entered

into love relationship with another girl. She also did not receive

adequate food. About two years ago, she was thrown out of the

house of the second party alongwith her daughter. The second

party demanded dowry and stated that if she will not fulfill his

demands he threatened to kill her. 

The PW2, who is the father of the first party, stated in

his evidence that after two years there were quarrel between

them, the second party demanded dowry and other thing and

repeatedly sent his daughter back to his house. The first party

was sent to his house and after that they reported to the Mahila

Samiti,  they  compromised  and  settled  the  matter  between
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them  and  the  first  party  was  kept  in  his  house  during  her

delivery. But when at the time of delivery, the PW2 informed the

second party, no one from their  house came to see the first

party and the PW2 had to take a debt of Rs.8000/- from another

person and the first party was taken care by him, i.e., PW2 after

her delivery and during after her delivery also. When the boy

grow, the second party again came and by talking sweet talks,

took the first party and her boy back. After that also they did

not give her to eat properly. About 9 months ago the second

party kept the boy with them and threw the first party with the

girl child out of his house. 

The PW3 stated in  his  evidence that  when the first

party  came  to  their  house,  the  second  party  came  to  their

house and tried to assault her in front of them at our house.

They  also  have  two  children.  About  9  months  ago,  the  first

party was thrown away with her girl child out of the house of

the second party and since then nobody came to take her back.

The second party stated in his written objection that

he denied the allegations of the first party and stated that it is

the first party, who left his house many times according to her

own will  without informing him and the second party and his

mother brought her back. That the first party wants the mother

of the second party to be kept separately from them. 
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The second party in his evidence stated that the first

party used to quarrel with him and did not want to eat or stay

together his mother. That she wanted the second party to leave

his mother and as he did not do so she left his house alongwith

his daughter and he several times went to bring her back, but

she did not return.  

The  DW2,  who  is  the  mother  of  the  second  party,

stated  in  her  evidence  that  the  first  party  wants  to  stay

separately from her and asked the second party to stay away

from the DW2, i.e., his mother. And as the second party did not

stay separately, the first party many times fled away and it was

the DW2 and the second party who brought her back several

times. Two years ago the first party left their house, and she

and the second party alongwith several other persons went to

bring the first party, but she did not return. 

The first party asserted that the second party tortured

her mentally and physically and threw her out of his house.

The PW3 also deposed that the second party went to

the house of PW3 and tried to assault the first party in front of

them at their house.

The second party could not  rebut the allegations  of

the first party that she was tortured by him. However, the first

party, by her evidence and by adducing the evidence of PW3 in
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whose  presence  the  second  party  tried  to  assault  her,  has

sufficient  grounds  to  refuse  to  live  with  the  second  party.

Hence, this point is decided in affirmative.

10.The third point for determination is whether the first

party  is  unable  to  maintain  herself  and  her  minor

daughter  ? 

The first party in her evidence that she has no income

of  her  own  and  her  father  is  a  poor  person  who  is  a  daily

labourer. 

The  second  party  did  not  state  anything  about  the

source  of  income or  livelihood  of  the first  party,  neither  the

DW2 mentioned about any earning capacity or income source

of the first party, however, the first party as already stated that

she has  no  source  of  income and as  has  been living  in  her

parental house with her daughter since last two years. 

Hence, the fact that the first party has no source of

income could not  be rebutted by the second party either  by

cross-examining or by adducing witnesses. As such, it can be

held that the first party is unable to maintain herself and her

daughter.  Hence, this point is decided in affirmative.  

11. The  fourth  point  for  determination  is  whether  the

second  party,  having  sufficient  means  neglects  or

refuses to maintain the first party?
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The  first  party  asserted  that  the  second  party  is  a

mason,  who  works  on  a  contract  and  earns  Rs.22,000/-  per

month and Rs. 688/- per day and has 7 bighas of land and is a

fit person. 

The PW2 stated that the second party is a mason and

has a fishery of  4 katha land and has 3 bighas of  cultivable

land.

The second party, on the other hand, stated that he is

only a helper of a mason and earns about Rs.4,000/- per month

and has been looking after his son and his mother out of this

four thousand rupees,  and denies that he has any cultivable

land. 

The DW2 also stated that the second party is a helper

of a mason and earns Rs.4,000/- per month. However, the DW2

in  her  cross-examination  stated  that  she  has  three  sons

including the second party and the other two sons also looks

after them. 

From the above evidences, it can be known that the

second party has an earing source and he has been earning and

as already held in point for determination no.1, the first party

being the wife of the second party is entitled to be maintained

by  the  second party  and so is  her  daughter,  who has  been

admitted  to  be  their  daughter  by  the  second  party  in  his
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evidence as DW1, as such, it can be held that the second party

has sufficient means. 

As to the question of neglecting or refusing the first

party,  it  can  be  held  that  the  second  party  himself  while

deposing as DW1 admitted the fact that he is liable to maintain

his daughter, but not the first party as she is not his wife and

she has left his house without any reason. But the second party

could not prove the fact that the first party is not his wife and

that she left his house without any reason. He also did not make

any assertion as to any maintenance given by him to his wife,

but he has admitted that he has been maintaining his daughter.

The DW2 also stated that the second party sometimes gives

maintenance to his daughter, but she did not state about any

maintenance given to the first party by the second party. If the

second  party  would  have  maintain  the  first  party,  he  would

have deposed the same and the assertion made by him that he

is not liable to maintain the first party as she is not his wife,

makes  it  clear  that  he  has  been  neglecting  or  refusing  to

maintain his wife,  i.e.,  the first  party.  The second party as a

husband and the father is liable to maintain not only the first

party but also their daughter.  Hence, it  can be held that the

second party having sufficient means has been neglecting or

refusing  to  maintain  the  first  party.  As such,  this  point  is

decided in affirmative.  
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12.The  fifth  point  for  determination  is  whether  the  1  st

party  is  entitled  to  receive  maintenance from the 2  nd

party? 

From the decisions of all the points for determination

decided above, it can be known that the first party being the

wife of the second party and her daughter being the daughter

of the second party are entitled to be maintained by the second

party. Hence, this point is decided in affirmative.

O   R D E R

In  view  of  the  discussions  made  above  and  the

decisions reached in the foregoing points for determination, it

is held that the first party is entitled to maintenance at the rate

of  Rs.4,000/-  per  month,  i.e.,  Rs.2,000/-  for  herself  and

Rs.2,000/- for her minor daughter, from the second party. It is

hereby further directed that the order of maintenance would be

effective from this month and the maintenance for this month

would be payable within the first seven days of the next month

and similarly  for  other months likewise.  The second party is

also directed to pay the entire cost of the case. 

The case is disposed of on contest with cost. 

(Contd....)
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The  judgment/final  order  has  been  passed  and  is

pronounced in the open court today. 

        Given under my hand and seal of this court on 2nd

day of JULY, 2019.

          (Smt. Sweety Bhuyan)
                                         JUDICIAL MAGISTRATE 1ST CLASS
                                                              Lakhimpur, North Lakhimpur

Dictated & Corrected by me:

(SMT. SWEETY BHUYAN)
 JMFC, NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer)           
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         APPENDIX

1st Party Witnesses 

1. PW1 : KULSUMA BEGUM 
2. PW2 : ALAUDDIN
3. PW3 : MUHAMMAD ALI

Document Exhibited by the 1st party

    NIL

2nd Party Witnesses

1. DW1 :  RAFIQUL ISLAM 
2. DW2 :  AYESHA KHATOON

Document Exhibited by the 2nd party

         NIL

 (Smt. Sweety Bhuyan)
                                         JUDICIAL MAGISTRATE 1ST CLASS
                                                               Lakhimpur, North Lakhimpur
Dictated & Corrected by me:

(SMT. SWEETY BHUYAN)
 JMFC, NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer)     
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