
MISC. CASE NO. 175/2017

    IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS
LAKHIMPUR, NORTH LAKHIMPUR

Present: SMT. SWEETY BHUYAN, 
          Judicial Magistrate First Class,

Lakhimpur, North Lakhimpur.

MISC CASE NO. 175/2017
(U/s 125 of Cr.P.C)

Parties :

SONALI HAZARIKA NEOG   ………….. 1ST PARTY

VERSUS

      BHABENDRA NATH NEOG   ..........    2ND PARTY

Appearances:

For the 1st Party : MR. BIMAN BORAH

For the 2nd party : MR. KRISHNA KANTA TAMULI

Date of evidences : 13.12.2018, 01.02.2019, 29.04.2019, 

Date of Argument : 11.06.2019

Date of Judgment/final order : 28.06.2019

J U D G M E N T / O R D E R

1. This  Misc.  case  has  arisen  out  of  the  petition  filed  by  the

petitioner/  first  party,  Sonali  Hazarika  Neog,  against  her
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husband/the second party, Bhabendra Nath Neog, u/s 125 CrPC

praying  for  granting  monthly  maintenance  at  the  rate  of

Rs.25,000/- from the second party.

2. The 1st party in her petition for maintenance, inter-alia stated

that the marriage of the first party with the second party was

solemnized on 28.02.2017 and such marriage was completed

legally  and  after  marriage  both  the  parties  started  residing

together as husband and wife. That the second party had a wife

who passed away and after nine years of her death the second

party married the first party. The second party and his former

wife have two daughters. The elder daughter name is Panchi

Rani  Neog,  aged  24  years  and  younger  daughter  name  is

Archita Neog (Mainu), aged 22 years. After their marriage, the

second party with the aid of his daughters started torturing the

first party in different ways. They demanded cash money and

other properties and assaulted the first  party.  They snatched

away  Rs.50,000/-  after  four  days  of  the  marriage  from  the

second party, which was given to the first party by her parents.

The second party also took away Rs. 10,000/-, which was in the

hands of the first party. The second party also tortured the first

party in connection with her eating. The first party informed the

matter to her parents and relatives,  and as such,  her family

members  deposited  a  sum  of  Rs.30,000/-  in  the  UBI  Bank
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Account  of  the  second  party.  But  the  second  party  was  not

satisfied and demanded money again. The brother of the first

party Chandra Hazarika on 25.07.2017 gave Rs.5,000/- in cash.

On  26.07.2017  the  second  party  alongwith  his  daughters

dragged the first party, punched her, kicked her and assaulted

her and left her in the grilled verandah of their house by locking

the rooms of the house and they left. The first party somehow

informed her family and Chandra Hazarika, her brother-in-law

Boluram Saikia and nephew Bikash Saikia came and rescued

her. After this, the first party lodged an ejahar in the Khelmati

OP against the second party and it was registered under Section

498A  of  the  Indian  Penal  Code  and  Section  4  of  the  Dowry

Prohibition Act. That the parents of the first party are old and

ailing. The first party has to take shelter in the house of her

elder sister and has no source of income of her own. On the

other hand, the second party is a teacher and earns more than

Rs.75,000/- per month. After the second party threw the first

party out of his house, neither he contacted her nor gave any

maintenance to her, as such, the first party is facing difficulties

in spending her livelihood and has prayed to pass order against

the second party directing him to pay Rs.25,000/- per month as

monthly maintenance allowance. 
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3. The  second  party  appeared  before  this  court  and  filed  his

written  statement,  and  the  second  party  in  his  written

statement stated that there is no cause of action for the case of

the first party and that he has denied the fact of marriage and

that  they  have started  living  together  as  husband and wife.

That  the  second  party  had  a  wife  who  was  a  Government

Employee and she died on 27th August, 2012 and they have two

daughters.  The second party denies the fact that he and his

daughters tortured the first party mentally and physically and

demanded  dowry  from  her.  He  also  denies  the  fact  that  he

snatched Rs.50,000/-  and Rs.10,000/-  from the first party.  He

also denies the fact that the family members of the first party

deposited  Rs.30,000/-  in  his  account  and  that  the  younger

brother of the first party gave Rs.5000/- in cash to the second

party. He also denies the fact that on 26.07.2017 he and his

daughters  after  assaulting  the  first  party  left  her  on  the

verandah of  their  house by  locking their  rooms.  The second

party stated that the first party lodged a false case against him

in the Khelmati Police Outpost in order to harass him. That the

second party is a High School Teacher and he will retire in the

month of December, 2018. That the first party visited the house

of the second party and there were some talks of marriage. But

they  have not  spent  any  marital  life  together.  That  the  first
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party stays in the house of her brother-in-law and she is not

entitled to receive any maintenance. On the other hand, the

second party has two daughters and he has to look after their

education and other  expenses,  and therefore,  has  prayed to

dismiss the prayer of the first party. 

4. During  trial,  the  first  party  examined  five  witnesses  and

submitted some photos of her marriage as exhibits to prove her

case.  On  the  other  hand,  the  second  party  examined  two

witnesses  including  himself  as  DW1  and  tendered  some

documents in support of his case.

5. I have heard the arguments of the first party and the second

party.  

6. After  such  hearing  as  well  as  after  going  through  the  case

record, the following points for determination are framed:

(i)    Whether the first party is the wife of the second party?

 (ii)   Whether the first party has sufficient grounds to refuse 

        to live with the second party?

(iii)   Whether the first party is unable to maintain herself?

(iv)  Whether the second party, having sufficient means   

neglects or refuses to maintain the first party?
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(v)   Whether the first party is entitled to any maintenance   

and if yes, then to what quantum of maintenance?

7. DISCUSSION, DECISION AND REASONS THEREOF:

Now let us discuss the materials on record and try to arrive at a

definite finding as regards the points for determination.

8. The first point for determination is whether the 1  st   party

is the wife of the 2  nd   party?

    The first party claims that she is the legally wedded wife of

the second party. However, the second party denies the said fact

of marriage between both the parties in his written statement. 

The first party in her evidence stated that her marriage

with  the  second  party  was  solemnized  on  28.02.2017  in

accordance  with  Hindu  Rites  and  Ceremonies  and  after  their

marriage, both the parties stayed together in the house of the

second party as husband and wife. 

The PW2 Naren Sharma stated in his evidence that he

is a Priest and he conducts the marriages in accordance with

marital rites by flaming the sacred fire. That he was invited by

the father of the first party to conduct the marriage of the first

party  by  sacred  fire  and  that  marriage  was  solemnized  on
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28.02.2017  between  the  first  party  and  a  person  with  the

surname Neog and his house is at Khelmati, North Lakhimpur

and that  both  the  parties  are  husband and wife  as  the  PW2

completed their marriage in accordance with the rites. At the

time of the marriage, the husband of the first party accepted

the  first  party  after  she  was  handed  over  by  her  father  in

marriage  to  him  in  accordance  with  Hindu  Rites  and  the

marriage took place in the house of Naren Hazarika, who is the

father of the first party. 

The PW3 Boluram Saikia stated in his evidence that the

second party is the husband of the first party and their marriage

was solemnized on 28.02.2017 in accordance with Hindu rites

and ceremonies by the sacred fire in the house of the first party

at  Panigaon.  That  the  PW2  Naren  Sharma  solemnized  their

marriage as a Priest. That after marriage, the first party stayed

in the house of the second party. 

The PW4 Surjya Hazarika stated in his evidence that

the  second party  is  the  husband of  the  first  party  and  their

marriage  was  solemnized  on  28.02.2017  in  accordance  with

Hindu rites and ceremonies by the sacred fire in the house of

the first  party.  Naren Sharma solemnized their  marriage as a
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Priest. After marriage, the first party stayed in the house of the

second party.  

The PW5 Lakheswar Tamuli  stated that  his  daughter

was given in marriage to the youngest son of the father of the

first  party.  That  the second party  is  the  husband of  the first

party  and  their  marriage  was  solemnized  on  28.02.2017  in

accordance with Hindu rites and ceremonies by sacred fire in

the house of the father of the first party. That he was present

since  the  very  beginning  of  the  marriage,  i.e.,  from  the

arrangement of the marriage and solemnization of the marriage.

Naren Sharma solemnized their marriage as a Priest and that

during the marriage people from both the sides were present

including  Kon Saikia,  who is  the brother  of  the second party.

After marriage the first party stayed in the house of the second

party. 

Although  the  second  party  in  his  written  statement

denied the fact of marriage between him and the first party, in

his evidence before the court as DW1, he admitted the fact that

he married the first party and took her to his house.

His  daughter  from  his  first  wife,  i.e.,  DW2  also

admitted the fact that the first party is the second wife of her

father and as after the death of his mother they faced lots of
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problems, she asked her father, i.e., the second party to marry

again, and as such, he married the first party.  

Hence,  considering  the  evidences  of  the  first  party

regarding her  marriage with  the second party as well  as the

admittance  of  the  second  party  and  his  witness  as  to  his

marriage with the first party sufficiently proves the fact that the

first party is the wife of the second party. As such, this point

is decided in affirmative. 

9. The second point for determination is whether the first

party has sufficient grounds to refuse to live with the

second party?

The first  party  stated in  her  petition  that after  their

marriage, the second party with the aid of his daughters started

torturing the first party in different ways. They demanded cash

money and other properties and assaulted the first party. They

snatched away Rs.50,000/- after four days of the marriage from

the second party, which was given to the pf by her parents. The

second party  also  took  away  Rs.  10,000/-,  which  was  in  the

hands of the first party. The second party also tortured the first

party in connection with her eating. The first party informed the

matter  to  her  parents  and relatives,  and as  such,  her  family

members  deposited  a  sum  of  Rs.30,000/-  in  the  UBI  Bank
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Account  of  the  second  party.  But  the  second  party  was  not

satisfied and demanded money again. The brother of the first

party Chandra Hazarika on 25.07.2017 gave Rs.5,000/- in cash.

On  26.07.2017  the  second  party  alongwith  his  daughters

dragged the first party, punched her, kicked her and assaulted

her and left her in the grilled verandah of their house by locking

the rooms of the house and they left. The first party somehow

informed her family  and Chandra Hazarika,  her  brother-in-law

Boluram Saikia  and  nephew Bikash Saikia  came and rescued

her. After this, the first party lodged an ejahar in the Khelmati

OP against the second party and it was registered under Section

498A  of  the  Indian  Penal  Code  and  Section  4  of  the  Dowry

Prohibition Act.

The first party stated in her evidence as PW1 that after

three  days  of  their  marriage,  the  second party  mentally  and

physically tortured her and asked her to bring money from her

parents.  Even  after  giving  him  money,  the  second  party

assaulted her and his daughters also assaulted her. Her younger

brother Surjya Hazarika gave Rs.30,000/- to the second party by

depositing  the  same  in  his  UBI  Account.  Her  elder  brother

Chandra Hazarika gave Rs.5,000/- in cash to the second party.

The second party took her money which she brought from her

house alongwith the money which she received at the time of
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her marriage. The second party took more than Rs.50,000/- from

her as a whole saying that  the money has to be sent to his

daughter. The second party told her not to say about the same

to her family. At that time the elder daughter was studying in

Punjab and to send her money the second party took money

from her.  Both the daughters told the first party to stay as a

servant in their house and not as the wife of their father and

assaulted her by catching hold of her hairs and the second party

witnessed  everything  but  he  did  not  say  or  stop  them.  On

25.07.2017 at night all the three left the first party alone and

when they returned and the first party asked them why did they

leave her alone, then they assaulted her and on the next day

also they assaulted her and tortured her and locked her within

the grill of the varandah and they went away. After that the first

party rang her elder sister and other family members, and as

such, her brother-in-law Bonu Saikia and her brother Chandra

Hazarika and her nephew Vikash Saikia came to her matrimonial

house and thereafter  called  the  second party  but  he  did  not

reply  to  their  call,  and  at  that  time  the  first  party  was

unconscious, and as such, they picked her up and took her at

Khelmati police outpost, and thereafter, the first party lodged an

ejahar against her husband, i.e., the second party and his two

daughters. 
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The PW3 Boluram Saikia  stated in  his  evidence that

after marriage, the first party stayed in the house of the second

party for about three months and within these three months, the

second  party  asked  the  first  party  to  bring  money  from the

house of the first party.  Although the second party tortured the

first party by demanding money from her, she did not inform

them. But on 26.07.2017 the first party rang the PW3 on his

phone at about 3 P.M. and told that the second party and his

daughters  assaulted  her  and  that  she  was  locked  inside  the

house, as such, the PW3, Chandra Hazarika and Vikash Saikia

went to the house of  the second party and reached there at

about  5  P.M.  and saw that  the  first  party  was  sitting  on the

verandah of the house of the second party, which was enclosed

by a grill.  The first  party was seen in a shabby manner.  And

when they asked her about the matter, she told that the second

party  and  his  daughters  assaulted  her  by  slapping  her  and

knocking  her  on  the  floor.  They  waited  there  for  about  two

hours, but did not find any person in the house of the second

party. After that the PW3 called the second party but he did not

receive his phone. After that they discussed about the matter

and took the first party to the Khelmati Outpost and she lodged

the ejahar.
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The PW4 Surjya Hazarika stated in his evidence that

after marriage, the first party stayed in the house of the second

party and after three days of their marriage, the second party

tortured the first party. The second party took Rs.50,000/- from

the  first  party  which  was  given  to  her  at  the  time  of  her

marriage and told that the goods which were taken with the first

party to his house were of bad quality and asked her to make

them again. The PW4 knew about this from his mother to whom

the first party called and informed her. As his father is a bed

ridden old person, as such, they did not inform about the matter.

As the second party demanded money from the first party, as

such, the PW4 deposited Rs.30,000/- in the UBI Account of the

second party. On 25.7.2017 the PW4 gave Rs.5000/- in cash to

the second party. After that the second party assaulted the first

party by telling her that why such small amount was given and

on 26.07.2018, the second party assaulted her and threw her

out of his house and locked her there. Thereafter, the first party

called in their house and informed the matter and after that his

brother-in-law,  i.e.,  Balram Saikia,  Vikash  Saikia  and Chandra

Hazarika went to the house of the second party and recovered

the first party from there and took her to the Police Station at

Khelmati, where she lodged the case.
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The PW5 Lakheswar Tamuli stated in his evidence that

the first party is residing in the house of her elder brother-in-law

as the second party chased her out of his house by locking his

house. The second party alongwith his two daughters tortured

the first party and threw her out of their house and locked the

house. 

The second party too admitted about the fact that the

first party lodged a case against him under Section 498A of the

Indian Penal Code. The second party, i.e., DW1 in his evidence

deposed that on 26.07.2017 the first party attacked his younger

daughter in his absence and she was unconscious and she was

admitted to the hospital. However, the DW2, who is the younger

daughter of the second party stated in her evidence that in the

month of July, 2017 when her father went out, the first party

told her to get married and not to continue her studies and the

DW2 replied the first party to look after her father and her house

and then the first party assaulted her and after that the DW2

was lying on her bed as she was suffering from headache and

she  took  tablets,  which  was  not  for  headache,  and  as  such,

there was reaction and she was hospitalized. 

From the versions of the DW1 and DW2, there could be

seen vast differences as the second party told that his daughter
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was  admitted  in  the  hospital  due  to  the  first  party  and  his

daughter herself told that she was admitted in the hospital due

to medicine reaction. 

Moreover,  the  evidences  of  the  first  party  could

sufficiently establish the fact that the first party was tortured by

the second party  and as  the first  party  stated that  after  the

incident  on  25.07.2017  her  brother-in-law  Bonu  Saikia,  her

brother Chandra Hazarika and her nephew Vikash Saikia came

to her matrimonial house. Her brother-in-law, i.e., the PW3 also

stated that the first party called him and informed him about the

incident when she was locked inside and he alongwith Chandra

Hazarika  and Vikash Saikia  went  to  the house of  the  second

party and found the first party staying on the verandah of the

house. Similarly, Surjya Hazarika, i.e., PW4 also stated the same

thing. 

Hence, the evidences of the first party has sufficiently

supported her case and the second party has totally failed to

rebut  the evidence of  the first  party.  The second party other

than suggestions and giving emphasis on the point of marriage

between  both  the  parties  could  not  derail  the  fact  that  the

second party tortured the first party. 
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Hence, considering all the above, it can be held that

the first party has  sufficient grounds to refuse to live with the

second party. Hence, this point is decided in affirmative.

10.The third  point  for  determination is  whether  the first

party is unable to maintain herself  ? 

The first party in her petition stated that the first party

has to take shelter in the house of her elder sister and has no

source of income of her own. 

The first party stated in her evidence as PW1 that she

has  no source  of  income and she is  depending on her elder

sister and her husband for her livelihood. 

The PW3, who is the brother-in-law of the first party,

stated in his evidence that at present the first party is residing

in his house and he is looking after  the first  party.   The first

party has no source of income.

The PW4, who is the brother of the first party, stated in

his  evidence that  at  present  the first  party  is  residing in  the

house  of  her  brother-in-law  and  she  sometimes  visits  her

parental house. Since then the second party neither contacted

her nor maintained her. The first party has no source of income

and is dependent on her brother-in-law.
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The second party in his written statement stated that

the first party stays in the house of her brother-in-law and she is

not entitled to receive any maintenance. The second party could

not establish the fact that the first party has a source of income

and is earning. The second party as DW1 did not state anything

about the fact that the first party has a source of income neither

the DW2 stated anything about the source of income about the

first party.  However, the second party by cross-examining the

first  party  has brought  forth  the fact  that  the first  party  has

passed Higher Secondary Examination.

The second party could not establish the fact that the

first party is able to maintain herself and although the first party

has passed Higher Secondary Examination does not add to the

fact that she is able to maintain herself. The second party being

her husband is duty bound to maintain his wife, who is the first

party.  Hence,  it  can be held  that  the first  party  is  unable to

maintain herself. Hence, this point is decided in positive.  

11. The  fourth  point  for  determination  is  whether  the

second  party,  having  sufficient  means  neglects  or

refuses to maintain the first party?
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The  first  party  stated  in  her  petition  and  in  her

evidence that the second party has neither contacted her nor

has been maintaining her since she left the house of the second

party. 

The second party in his evidence as DW1 asserted that

the first party was his wife for 4 months and 25 days, and now

she is not his wife as she is not staying with him and that at

present he is not responsible as a husband to the first party.

Further that he himself has admitted in his cross-examination

that  he  neither  contacted  the  first  party  nor  maintained  her

since she left his house. 

Now  the  question  is  whether  the  second  party  has

sufficient  means.  The second party in  his  evidence as stated

that he is a retired teacher and that he has not received his

pension yet. The first party has stated in her evidence that the

second party is a BSC Teacher in the Ujjwalpur Higher Secondary

and earns more than Rs.75,000/- per month. As such, it can be

seen that the second party was a teacher, who has retired from

his service. 

Hence, considering the same it  can be held that the

second party has sufficient means and from the discussions held

above and the admission of the second party that he has neither
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contacted nor maintained the first party since she left his house,

leads  to  the  fact  that  he  has  been neglecting  or  refusing  to

maintain the first party having sufficient means.  Hence, it can

be held that the second party has sufficient means.  As such,

this point is decided in positive.  

12.The fifth point for determination is whether the 1  st   party

is entitled to receive maintenance from the 2  nd   party? 

From the decisions of all the points for determination

decided above, it can be known that the first party being the

wife  of  the second party is  entitled  to be maintained by the

second party.       

O   R D E R

       In view of the discussions made above and the decisions

reached in the foregoing points for determination, it is held that

the  first  party  is  entitled  to  maintenance  at  the  rate  of

Rs.10,000/-  per  month  from  the  second  party.  It  is  hereby

further  directed  that  the  order  of  maintenance  would  be

effective from this month and the maintenance for this month

would be payable within the first seven days of the next month

and similarly for other months likewise. The second party is also

directed to pay the entire cost of the case.                (Contd...)
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The case is disposed of on contest with cost. 

The  judgment/final  order  has  been  passed  and  is

pronounced in the open court today. 

Given under my hand and seal of this court on 28th day

of JULY, 2019.

          (Smt. Sweety Bhuyan)
                                         JUDICIAL MAGISTRATE 1ST CLASS
                                                                Lakhimpur, North Lakhimpur

Dictated & Corrected by me:

(SMT. SWEETY BHUYAN)
 JMFC, NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer)           
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         APPENDIX

1st Party Witnesses 

1. PW1 : SONALI HAZARIKA 
2. PW2 : NAREN SHARMA
3. PW3 : BOLURAM SAIKIA
4. PW4 : SURJYA HAZARIKA
5. PW5 : LAKHESWAR TAMULI

Document Exhibited by the 1st party

    1. EXHIBIT-1, 2 & 3 : PHOTOS OF MARRIAGE.
    2. EXHIBIT 4 : COUNTER-FOIL OF THE BANK.
    3. EXHIBIT 5 : CERTIFIED COPY OF EJAHAR.

2nd Party Witnesses

1. DW1 :  BHABENDRA NATH NEOG 
2. DW2 :  ARCHITA NEOG

Document Exhibited by the 2nd party

1. EXHIBIT Ka : RELEASE LETTER
2. EXHIBIT KHA  & GA : MEDICAL PRESCRIPTIONS.

 (Smt. Sweety Bhuyan)
                                         JUDICIAL MAGISTRATE 1ST CLASS
                                                               Lakhimpur, North Lakhimpur 
Dictated & Corrected by me:

(SMT. SWEETY BHUYAN)
 JMFC, NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer)     
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