
CR 37 OF 2017

IN THE COURT OF JUDICIAL MAGISTRATE 1ST CLASS,
LAKHIMPUR, NORTH LAKHIMPUR.

CR 37 OF 2017
U/S 427 IPC

PRESENT:

SMT. SWEETY BHUYAN
Judicial Magistrate 1st Class

Lakhimpur, North Lakhimpur. 

PARTIES:

                            KHAGEN BORA ………………. COMPLAINANT

VERSUS

MAHENDRA BORUAH ……ACCUSED PERSON

Appearance:

 For the Accused Person ……...…….…..…: MR. NUPUR KUMAR GOGOI

 For the Complainant     ...........................: MRS. NILAKSHI HAZARIKA

           Dates of evidences …………………………..: 25.10.2018, 25.04.2019, 

      06.07.2019

 Date of hearing   ……………………..….…...: 02.09.2019

 Date of Judgment…………………..……....…: 16.09.2019

J U D G M E N T

1. A complaint petition was filed by the complainant, namely, Khagen Bora

against the accused person, namely, Mahendra Boruah and the same

was registered as CR 37/2017. 

2. The complainant and his witnesses were examined and finding sufficient
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incriminating materials against the accused person under Section 427

IPC, summons were issued to the accused person.

3. The accused person appeared before the court on receipt of summons

and prayed for bail, which was allowed. 

4. The  complainant  lodged  the  complaint  against  the  accused  person

stating therein that  towards  the western direction of  the land of  the

complainant,  is  the  house  of  the  accused.  The  accused  with  the

intention of causing loss to the complainant,  dug a pond in the year

1995 in the government land between the land of the complainant and

the  accused.  The  banks  of  the  pond  gradually  glided  down  and

destroyed  the  house  gate,  bathroom,  trees  and  garden  of  the

complainant. When the complainant told the accused about the same,

the  accused took  an  axe  and came forward  to  cut  the complainant.

Thereafter,  the  complainant  lodged  the  case  in  the  Banderdewa

Outpost.  The  complainant  also  lodged  a  complaint  before  the  Gaon

Panchayat and on 31.03.2004 a meeting was held where the accused

was directed to post bamboo protection surrounding the pond, but the

accused did not construct any protection. In the year 2006, the accused

dug another pond with the intention of causing loss to the complainant.

Although the complainant restrained him, but the accused did not listen

to him. Due to the  said acts of the accused, on 01.04.2017 the wall of

the  bathroom  of  the  complainant  cracked  and  caused  a  loss  of

Rs.30,000/- to the complainant. The complainant on 05.04.2017 sent a

legal notice to the accused to stop such illegal acts of the accused, but

the accused evenafter receiving the notice, did not take any steps for
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protection of the ponds. And as such, again on 01.08.2017 various trees

of the complainant fell into the pond and caused a loss of Rs.40,000/-.

Due to the ponds of the accused, the concrete wall of the house of the

complainant started to crack, and hence, the case.

5. After perusal of the case record and hearing, the particulars of offences

under section 427 of IPC were read over and explained to the accused

person to which he pleaded not guilty and claimed to be tried.  

6. In support of the case, the prosecution has adduced 3 (three) PWs. The

accused has been examined under Section 313 of the Code of Criminal

Procedure,  in  which he denied all  the allegations  and also denied to

adduce evidence in his support.  

7. After perusing the case record and hearing both sides the following point

of determination is framed:

 The Point for Determination is:

(i) Whether  the  accused  person,  in  the  year  1995  and  2006  by

digging ponds, committed mischief and caused wrongful loss and

damage to the property of the complainant amounting to more

than Rs.50/-, and thereby committed offence under section  427

IPC?

         DISCUSSION, DECISION AND REASONS THEREOF:

8. The allegations of the complainant as can be known from the complaint

petition is that the accused, with the intention of causing loss to the
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complainant, dug ponds in the year 1995 and 2006 and thereby caused

loss to the complainant by damaging his properties including trees and

walls. 

The  complainant  in  his  evidence  as  PW1  stated  that  the

accused dug a pond on the western side of his land, as a result of which

his coconut trees, betel nut trees etc. fell down and again in the year

2004 the accused extended the pond, as a result the way used by the

complainant for entering and existing his house were affected and when

he stopped him, the accused threatened him with obscene languages.

Thereafter, the complainant lodged a case in the police station. He also

lodged a report in the Panchayat, where the members of the Panchayat

advised to compromise the matter and he was directed to withdraw the

case and the accused was directed to fill the land on the pond to the

extent  that  his  trees  and  other  properties  are  saved  from  being

destroyed. Thereafter, the complainant withdrew the case. In the year

2006, the accused dug a pond and as a result of which in the year 2017

the trees of the complainant fell down and his bathroom was damaged.

Thereafter, the complainant sent an Advocate notice to the accused, but

he did not respond.

In  his  cross-examination,  the  PW1  deposed  that  Mahendra

Boruah became the owner of the land as a legal heir and he purchased

the land from the paternal uncle of the accused Mahendra Boruah. He

was  handed over  the  possession  of  the  land  and the  said  land  was

bounded by bamboo fencing. He denied that there was a ditch on the

boundary  of  our  land  from  before.  He  denied  that  he  unlawfully
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extended  his  boundary  towards  the  boundary  of  the  accused.  He

accepted that there arose land disputes between us in connection with

the boundary of the land and pond. And he lodged a case against him.

After that a village meeting was held under the Panchayat and there

was a compromise between them and an agreement was entered by

which  he  withdraw  the  case  lodged  against  the  accused  and  the

accused was to bound the embankment of the pond. He denied that the

accused took the steps as was directed in the agreement. He denied

that the water of his bathroom fell  into the pond of the accused. He

denied that as such, the accused requested him to take steps due to the

same. He accepted that he lodged a case against the accused in the

Banderdewa Police Outpost. He denied that the water from his bathroom

caused the land to slide and thereby the water of the bathroom fell into

the pond of the accused. He denied that as the case lodged by him is a

false one, as such, he could not produce witnesses in his support. He

denied that there is no similarities between the complaint petition and

that  what  he  deposed  before  the  court.  He  denied  that  he  has  not

suffered any loss due to the pond of the accused.

The PW2 stated in his evidence that the complainant has been

residing in the present address since 1995. The accused dug a pond

which was initially small,  but from the year 2006, the said pond was

lengthened  and  widened  as  a  result  of  which,  when  there  is  heavy

rainfall, the water overflows and enters into the land of the complainant

and the trees of the complainant started falling down. In the year 2004

the  complainant  called  a  Panchayat  meeting  and  the  accused  was
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directed to make bamboo protection surrounding the pond, so that the

water does not flow into the land of the complainant, but the accused

did not do the same. In the year 2017 due to the said overflow, the

bathroom of the complainant cracked. 

In his cross-examination, the PW2 deposed that his  house is

about  1  km  away  from  the  house  of  the  complainant.  Before  the

complainant started residing in the said area, there was already a small

ditch present, which culminated into the pond. The PW2 further stated

that  he has seen the accused digging the pond.  He denied that  the

accused did  not  dig  any pond.  He denied that  due to heavy rainfall

water  in  the  said  ditch  deposited  and  thereby  overflowed.  The

complainant has one bigha three katha and three lucha of land. The said

pond is within the boundary of the accused. The PW2 further stated that

he  does  not  know  the  year  when  the  complainant  constructed  the

bathroom. He denied that he has deposed that day about the crack in

the bathroom in accordance with the instructions of the complainant. He

denied that the bathroom of the complainant has not cracked due to the

water of the pond. He denied that he has stated falsely that a panchayat

meeting was held in the year 2004. The PW2 further stated that he was

not present in the meeting. He denied that he has stated falsely that the

accused was directed to make bamboo protection surrounding the pond,

so  that  the  water  does  not  flow in  the  land of  the  complainant.  He

denied that the bathroom of the complainant has cracked as because it

was constructed out  of  low quality materials.  He denied that  he has

stated falsely that the water overflows and enters into the land of the
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complainant  and the the betel  nut  trees and the other  tress  started

falling down. 

The  PW3  stated  in  his  evidence  that  in  the  year  2004  a

Panchayat  meeting  was  called  as  the  pond  next  to  the  land  of  the

complainant  affected  his  land  and  his  trees  and  other  constructions

were  affected  by  the  said  pond  and  the  accused  was  directed  to

construct a boundary to protect the pond. The accused constructed a

bamboo protection surrounding the pond, but as it was of bamboo, it

decayed. Due to the overflow of the pond, the trees of the land of the

complainant bent down and his concrete bathroom cracked.

In his cross-examination, the PW3 deposed that the pond of

the accused existed since the days of his father. The accused did not dig

the pond, it existed from before. He gave a bamboo protection around

the pond. The complainant intentionally constructed the bathroom next

to the pond, so that the water of the bathroom falls into the pond. The

complainant  constructed  the  bathroom  two  hands  away  from  the

boundary of the land. He denied that the bathroom of the complainant

has cracked as because it was constructed out of low quality materials.

The complainant is a teacher and he was his teacher. 
 

9. From the above, it can be seen that the complainant in his evidence

deposed  about  digging  of  two  ponds  by  the  accused,  but  the  PW2

deposed that the original pond dug by the accused was lengthened and

widened  in  the  year  2006,  while  the  PW3  who  is  the  Gaonburha,

admitted in his cross-examination, the pond of the accused existed since
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the days of  his father and that the accused did not dig the pond,  it

existed from before. That the complainant intentionally constructed the

bathroom next to the pond so that the water of the bathroom falls into

the pond. As such, it can be seen that there are dissimilarities in the

version  of  the  PWs  regarding  the  construction  of  the  pond  by  the

accused. The basis of the complainant's allegation is the construction of

the pond by the accused with the intention to cause loss to him, but the

complainant has failed to prove beyond reasonable doubts that the said

pond was constructed by the accused. The complainant alleged that the

pond was initially  dug by the accused,  but the Gaonburha,  i.e.,  PW3

admitted  that  the  pond  existed  from  the  days  of  the  father  of  the

accused and the accused did not dig the pond. The PW2 although stated

that the accused dug a pond, but in his cross-examination, he admitted

on one hand that before the complainant started residing in the said

area, there was already a small ditch present which culminated into the

pond. On the other hand, he admitted that he saw the accused digging

the pond. As such, there arises several doubts as to digging of the pond

by the accused. Summing up all the above, it cannot be said that the

accused dug the ponds to commit mischief and thereby cause loss to

the complainant. 

Hence, it can be said that there raises several doubts as to the

commission of the offence by the accused and to hold a person guilty, it

is necessary that the allegations must be proved beyond all reasonable

doubts,  but  in  the  present  case  there  are  several  doubts  as  to  the

CR 37 OF 2017 Page 8



CR 37 OF 2017

commission of the said offence.  Hence, considering all the above,

this point is decided in negative. 

O R D E R

 As this court finds the accused person, namely, Mahendra Boruah,

not  guilty  of  the  offence  u/s  427  IPC,  the  said  accused  person  is

acquitted of the charges u/s 427 IPC.

 The accused person is set at liberty forthwith.

       The bail bond is extended for 6 (six) months from today.

       The judgment is pronounced in the open court on 16th September,

2019 and given under my hand and seal of this court.

  (SMT. SWEETY BHUYAN)
                                                       JUDICIAL MAGISTRATE 1ST CLASS
                                                                Lakhimpur, North Lakhimpur
Dictated & Corrected by me:

(SMT. SWEETY BHUYAN)
 JMFC, NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer)
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APPENDIX

Prosecution witnesses

1. PW1 KHAGEN BORAH
2. PW2 BIREN BORAH
3. PW3 VIDYADHAR PATHORI 

Defence  witnesses

  Nil.

Documents exhibited by the prosecution 
 Nil.

Documents exhibited by the Defence:
 Nil.

                                                                      
                    
                                                                                (SMT. SWEETY BHUYAN)
                                                       JUDICIAL MAGISTRATE 1ST CLASS
                                                                Lakhimpur, North Lakhimpur

Dictated & Corrected by me:

(SMT. SWEETY BHUYAN)
 JMFC,NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer)
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