
GR CASE NO. 267/2013

      IN THE COURT OF JUDICIAL MAGISTRATE 1ST CLASS,
LAKHIMPUR, NORTH LAKHIMPUR

PRESENT:       SMT. SWEETY BHUYAN
                     Judicial Magistrate 1st Class

                        Lakhimpur, North Lakhimpur. 

GR CASE NO.267/2013
U/S 448/295A/34 IPC

PARTIES:

STATE OF ASSAM

VS

   1. MUSSTT. MOMTAZ BEGUM

 2. MUSSTT. SAHNAJ BEGUM

3. MUSSTT. MAJIDA BEGUM

  ……….. ACCUSED PERSONS

Appearance:

For the State                 ...…………: MR. JANGKI DOLEY

For the accused persons .……........: MR. GOPALJI SAHU

Dates of Evidence  ..…..……...……: 30.08.2017, 03.01.2018,
     16.03.2018, 21.07.2018, 

     
Date of Argument  .……….….…….: 09.09.2019

Date of Judgment  .……….……......: 20.09.2019

JUDGMENT

1. Accused persons,  Musstt. Momtaz Begum,  wife of Julfikar

Ali,  Musstt. Sahnaj Begum,  wife of Md. Sadek Ali and Musstt.

Majida Begum,  wife  of  Md.  Rafiqul  Ali,  all  are  R/o  Village  No.1
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Rangajan,  under North Lakhimpur Police Station in the District  of

Lakhimpur here in this case have been put to trial to answer the

charges for the offence Punishable under sections 448/295A/34 of

the Indian Penal Code. 

2. The brief facts of the prosecution case is that on 08.02.2013

at night husbands of the accused persons constructed house on the

land possessed by the informant. On 22.02.2013 at about 9:30 A.M.,

the accused persons carrying dau and lathi  entered into the said

house and told that they will  destroy the Hindu religion and they

challenged if the Hindus have blood then they dared them to come

out and obstruct them and they will drink their blood. Further they

also uttered obscene words and started to reside in the said house.

Hence, the case and the same was registered as North Lakhimpur

Police Station Case No.111/2013 under Sections 447/295A/34 of IPC

against  four  persons,  namely,  Musstt.  Momtaz  Begum,  Musstt.

Sahnaj  Begum,  Musstt.  Salma Begum and Musstt.  Majida  Begum

named in the ejahar. The I.O submitted Charge Sheet against all the

four accused persons under Sections 447/294(A)/34 of IPC. All the

accused persons took bail from the court. Thereafter, copies have

been furnished to the accused persons u/s 207 CrPC.  

3. After perusing CR and hearing the charges u/s 448/295A/34

IPC are  framed by my Learned Predecessor  which on being read

over and explained to both the accused, they pleaded not guilty and

claimed to be tried. 
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4. In  support  of  the case,  the prosecution has adduced 6(six)

PWs.  Defence  adduced  none.  The  statements  of  the  accused

persons were recorded u/s 313 CrPC. They denied all the allegations.

5. After  perusing  the  case  record  and hearing  both  sides  the

following points of determination are framed:

(i) Whether the accused persons on 22.02.2013 at about 9:30

A.M. at Rangajan, in furtherance of their common intention,

committed house trespass by entering into the house of the

informant Sri Rup Jyoti Bora, with dao and lathis in hand with

intent  to  commit  an  offence  and  thereby  committed  an

offence punishable under Section 448/34 of IPC? 

(ii) Whether the accused persons on 22.02.2013 at about 9:30

A.M. at Rangajan, in furtherance of their common intention,

uttered words like they will destroy the Hindu Community and

instigated the informant,  who is  a Hindu,  to come out and

obstruct the accused persons and they will drink their blood

etc. with malicious intent to outrage the religious feeling of

the  Hindu  Community  and  thereby  committed  an  offence

punishable under Section 295A/34 of IPC? 

Decisions and Reasons for decision:

6. I have heard the arguments from both sides.

7. The first point for determination is :  Whether the accused

persons on 22.02.2013 at about 9:30 A.M. at Rangajan, in

furtherance  of  their  common  intention,  committed  house
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trespass by entering into the house of the informant Sri Rup

Jyoti Bora, with dao and lathis in hand with intent to commit

an  offence  and  thereby  committed  an  offence  punishable

under Section 448/34 of IPC?

The informant in his ejahar alleged that the husband of

the accused persons constructed a house on the land possessed by

the informant  and after some days the accused persons  entered

into  that  house  by  carrying  dau,  lathi  etc.  and  thereafter  they

uttered obscene words and also insulted and challenged Hinduism

and started to stay in that house. 

The  informant  in  his  evidence  as  PW1 stated  that  on

08.02.2013 at night about 21 persons illegally trespassed into the

land  of  the  father  of  the  informant  Late  Suresh  Bora  and

dispossessed the informant. The informant received the information

in the morning and went to the said land and saw that the accused

persons  alongwith some other  persons were possessing his  land.

The  informant  was  accompanied  by  the  other  villagers.  They

restrained  the  accused  persons  and  asked  them  why  did  they

illegally entered into the land.  The accused persons then uttered

obscene words and told that they have entered into their own land

and that they will not leave the land. After that the informant and

the other villagers left. The informant informed the matter to the

police  and  the  police  arrested  the  accused  persons.  The  police

restrained  the  informant  as  well  as  the  accused  persons  from

entering into the land. After three months of the said incident, the
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accused persons after being released from jail again dispossessed

the informant. On 22.02.2013 the accused persons alongwith some

other women illegally entered into the land of the informant carrying

dao and lathi and when the informant restrained them, the accused

persons uttered obscene words and also uttered obscene words in

connection with the religion of the informant and told that they will

destroy the Hindu religion. The accused persons did not allow the

informant to enter into his own land, as such, the informant lodged

this case. 

The PW2 stated in his evidence that at the time of the

incident, he was in his shop and then his wife called him on phone

and  told  him  that  some  women  entered  into  the  land  of  the

informant, and as such, called him to the place of occurrence. The

PW2 reached the place of occurrence, but till then the occurrence

was  over  and  he  did  not  see  anyone.  He  heard  from the  other

villagers that some women entered into the land of the informant

and tried to outrage the modesty of the informant. 

The PW3 stated in his evidence that his land is situated

on the boundary of the disputed land and since 30-40 years, the

father  of  the  informant  Krishna  Borah  has  been  possessing  the

disputed land and he purchased the land from Gathi Ram. On the

day  of  the  incident,  at  night  the  accused  persons  and  their

husbands  forcefully  dispossessed  the  informant  and  constructed

house on the land of the informant. At the time of the incident in the

morning there was noise and many people gathered and the PW3
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was  also  present  there  and  he  saw  that  the  accused  persons

constructed house on the said land. 

The PW4 knows nothing about the incident. 

The PW5 stated in his evidence that there was a case

between Suresh Borah, who is the father of the informant and some

Muslim persons. The case was related to the land of Suresh Borah,

which was illegally possessed by the Muslim persons. 

The PW6 stated in her evidence that she does not know

any  of  the  accused  persons.  That  on  the  day  of  the  incident,  a

number of Muslim women constructed a temporary kuchha house

on a piece of land at night, the ownership of which was claimed by

one  Rup  Jyoti  Borah.  The  said  Rup  Jyoti  Borah  in  the  morning

gathered the villagers and the PW6 was also present there and went

near the Muslim women and asked them why were they occupying

the  said  land  and  they  became  angry  on  such  asking  and  they

brought dao from inside and challenged them that they will finish

the foundation of the Assamese Community and seeing so all the

villagers fled away and thereafter,  the PW6 called the O/C of the

North Lakhimpur Police Station. 

To  be  guilty  under  Section  448/34  of  IPC,  it  must  be

proved by the prosecution that the accused persons entered into or

upon the property in the possession of the informant with the intent

to commit an offence. For house trespass it is necessary that the

said property of the informant must be a building, tent or vessel

used  as  a  human  dwelling  or  any  building  used  as  a  place  for
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worship or a place for the custody of property. 

In the present case, the informant firstly alleged in his

ejahar  that  the  husbands  of  the  accused  persons  illegally

constructed a house on the land of the informant at night and on

22.02.2013 the accused persons  started  living in the said  house

after  uttering  various  obscene  words  against  the  informant  and

challenging  the  Hindu  Community.  While  the  informant  in  his

evidence did not state  about any trespass into his house by the

accused persons, he only stated about trespass into his land by the

accused  persons  and  thereafter  possession  of  the  same  by  the

accused  persons.  Firstly,  it  is  known  from  the  ejahar  that  the

informant alleged trespass into a house on his land, which was built

by the husbands of  the accused persons  and on  the day of  the

incident, the accused persons started living in that house. But the

informant did not mention about any such house in his deposition.

Secondly,  the house which was claimed to be trespassed by the

accused persons was built by the husbands of the accused persons

and not by the informant as can be known from the ejahar. To be

house  trespass,  the  trespass  should  be  into  the  house  of  the

informant, but the informant himself has stated in his ejahar that

the house was built by the husbands of the accused persons. 

The PW2 also did not state about any house trespass by

the accused persons and he heard that the accused persons have

trespassed into the land of the informant. 

The PW3 also admitted that the accused persons entered
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into the land of the informant and constructed a house. That means

the house was not the house of the informant. 

The PW6 also deposed about the trespass into the land

of  the  informant  and  not  of  any  house  trespass  and  she  even

admitted that a number of Muslim women constructed a temporary

kuccha house. 

Moreover, the informant claims that the land on which

the occurrence took place, is his land, but he has not submitted any

document to prove that  the said land is  his  land or  is  under his

possession. Adding to the same, the PW5 even admitted that there

was a civil suit in connection with the land between the father of the

informant and some Muslim persons, and in that suit the decree was

passed  in  favour  of  the  Muslim  persons  and  after  that  Muslim

persons have been in possession of the suit land. The fact of the

civil suit being decided in favour of the accused persons was also

admitted by the PW3. The said statements by the PWs bring a doubt

as to the ownership of the disputed land and raises a question as to

the ownership of the said land by the informant. More so, when the

informant could not produce any document proving his ownership in

connection with the said land, as such, it cannot be said that the

accused persons trespassed into the land of the informant or into

his house as because the prosecution has completely failed to prove

the very first essential ingredient of trespass, i.e., the land or house

should be possessed or owned by the informant. The PW3 although

deposed that the disputed land has been in possession of the father
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of  the  informant  since  30-40  years,  but  at  the  same  time,  he

admitted in his cross-examination that in a civil suit concerning a

disputed  land,  the  decree  was  passed  in  favour  of  the  accused

persons. 

Hence,  considering all  that has been discussed above,

there raises several doubts as to the commission of the offence of

house trespass  by  the accused  persons  and on  the  basis  of  the

evidences adduced, the accused persons cannot be held guilty of

committing  an  offence  under  Section  448/34  of  IPC  as  the

prosecution  has  failed  to  prove  the  said  charge  beyond  all

reasonable doubts.       

8. The  second  point  for  determination  is  :  Whether  the

accused  persons  on  22.02.2013  at  about  9:30  A.M.  at

Rangajan, in furtherance of their common intention, uttered

words  like  they  will  destroy  the  Hindu  Community  and

instigated the informant, who is a Hindu, to come out and

obstruct the accused persons and they will drink their blood

etc. with malicious intent to outrage the religious feeling of

the  Hindu  Community  and  thereby  committed  an  offence

punishable under Section 295A/34 of IPC?    

To  attract  the  provision  of  Section  295A  of  IPC,  it  is

essential  to  prove  that  the  accused  persons  with  deliberate  and

malicious intention of outraging the religious feelings of any class of
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citizens of India and in the present case, the Hindu Community by

words uttered by them and thereby insults or attempt to insult the

religion or religious beliefs of that class. 

The  informant  in  his  ejahar  stated  that  the  accused

persons trespassed into his land and uttered that they will destroy

the  Hindu  Community  and  challenged  the  Hindu  Community  to

come out and stop them and that they will drink the blood of the

Hindus. In his evidence, he stated that the accused persons on the

day  of  the  incident  illegally  entered  into  his  land  and  when  he

obstructed  them,  they  uttered  obscene  words  concerning  the

religion of the informant and told that they will destroy the Hindu

religion. 

While the PW2 did not mention about any such utterance

by the accused persons, who although was not present at the time

of the incident, but he belongs to the same village and he went to

the place of occurrence after the occurrence took place. 

The PW3 claimed that he was present at the time of the

incident,  but  he  also  did  not  state  about  such  utterance  in

connection with Hindu religion by the accused persons. 

The PW4 does not know anything about the incident. 

The PW5 also did not mention about any such utterance

against the Hindu religion by the accused persons. 

The PW6 stated that the accused persons on the day of

the incident challenged that they will  finish the foundation of the

Assamese Community. But she did not state any utterance made by
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the accused persons insulting or attempting to insult any religion,

religious feeling or any religious community. 

Hence, the fact that the accused persons uttered words

against Hindu Community and thereby instigated the informant and

their  intention  to  outrage  the  religious  feeling  of  the  Hindu

Community could not be established by the prosecution beyond all

reasonable doubts as the prosecution witnesses did not support the

allegations  levelled  by  the  informant.  In  such  a  backdrop,  the

accused persons cannot be held guilty under the said Section.    

(CONTD....)
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ORDER

As this court finds all the accused persons, namely, Musstt.

Momtaz Begum, Musstt.  Sahnaj Begum and Musstt.  Majida Begum,

not guilty of the offence u/s 448/295A/34 IPC, the said all  accused

persons are acquitted of the charges u/s 448/295A/34 IPC.

The accused persons are set at liberty forthwith.

       The bail bonds are extended for 6 (six) months from today.

       The judgment is pronounced in the open court.

The zimma of the seized articles are hereby made absolute. 

       Given under my hand and seal of this court on 20th day

         of September, 2019.

                       

                                                                (Smt. Sweety Bhuyan)
                                                             JUDICIAL MAGISTRATE 1ST CLASS
                                                                      Lakhimpur, North Lakhimpur
Dictated & Corrected by me:

(Smt. Sweety Bhuyan)
JMFC, NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer)
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APPENDIX

Prosecution witnesses

1. PW1: SRI RUP JYOTI BORAH 
2. PW2: SRI PUTUL HAZARIKA
3. PW3: SRI PUNARAM GONDHIYA
4. PW4: SRI THANESWAR GONDHIYA
5. PW5: SRI JATIN BHUYAN
6. PW6: SRI NIRU DUTTA

 
Defence  witnesses
    NIL.

Documents exhibited by the prosecution 

1. Ext.1: EJAHAR
  
Documents exhibited by the Defence
Nil.
                                                                               
                    

                                                             (Smt. Sweety Bhuyan)
                                                          JUDICIAL MAGISTRATE 1ST CLASS
                                                               Lakhimpur, North Lakhimpur
Dictated & Corrected by me:

(Smt. Sweety Bhuyan)
JMFC, NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer)
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