
GR CASE NO.389/2009

 IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS
LAKHIMPUR, NORTH LAKHIMPUR

        Present:  Smt. Sweety Bhuyan, 
              Judicial Magistrate First Class,

 Lakhimpur, North Lakhimpur.

GR CASE NO.389/2009
(U/s 341/326/34 of IPC)

STATE

-VS-

1. SRI TULESWAR BORAH

2. SRI PRAMOD BORAH

3. SRI BHAITIKON BORAH

    ........... ACCUSED PERSONS
          

     
Appearances:

 Mr. Jangki Doley
Ld. Addl. PP     :  For the prosecution.

Md. G. Ahmed
Smt. M.D. Gohain Boruah
Ld. Counsel  :  For the accused persons. 

Dates of recording evidence     : 13.05.2016, 15.07.2016,  
18.08.2016, 24.08.2016, 
20.04.2018, 16.05.2018, 
07.09.2018, 25.01.2019, 

Date of argument     : 13.09.2019

 Date of judgment    : 25.09.2019

J U D G M E N T 

1 The prosecution case in brief is that on 01.04.2009 at about 9 A.M. on
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the  road  at  Purabil  Simoluguri  Tiniali,  the  brother  of  the  informant

Diganta Borah asked money from the accused Tuleswar Borah as he

owed money to the brother  of  the informant and then the accused

Tuleswar  Borah  alongwith  Pramod  Borah  and  Bhaitikon  Borah

restrained the brother of the informant and assaulted with a chain of a

motorcycle and Khukuri and the accused Tuleswar Borah stabbed the

brother  of  the informant with a dao on his back,  left hand's elbow.

Hence, the case. 

2 On receipt  of  the ejahar  filed in  the Bihpuria  Police  Station,  it  was

registered  under  Bihpuria  Police  Station  Case  No.86/2009  u/s

341/325/326/34 of IPC. The Investigating Officer started investigation

of the case and upon completion of investigation police submitted the

charge  sheet  against  the  accused  persons,  namely,  Sri  Tuleswar

Borah,  Sri  Pramod  Borah  and  Sri  Bhaitikon  Borah,  under

Sections 341/326/34 of IPC to face trial before the Court. 

3 On  appearance  of  the  accused  persons,  copies  of  the  relevant

documents were furnished to the accused persons. After perusing CR,

formal charges u/s 341/326/34  of the Indian Penal Code were framed

by my Learned Predecessor, which were read over and explained to

the accused persons to which they pleaded not guilty and claimed to

be tried. 

4 During trial, the prosecution has examined 7 witnesses. The statement

of the accused persons were recorded under Section 313 of the Code

of Criminal Procedure, in which they denied all the allegations levelled

against them and denied to adduce evidence in their support. 
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5 I have heard the arguments advanced by the learned Counsel of both

the sides and have carefully perused the evidences on record. 

6 After perusing the case record and hearing both sides the following

points of determination are framed:

1. Whether  the  accused  persons,  on  01.04.2009  at  9  A.M.  at

Simoluguri  Tiniali,  in  furtherance  of  their  common  intention,

wrongfully restrained the victim Sri Diganta Borah on the road,

and thereby committed an offence under section 341/34 of IPC?

2. Whether  the  accused  persons,  on  01.04.2009  at  9  A.M.  at

Simoluguri  Tiniali,  in  furtherance  of  their  common  intention,

voluntarily caused grievous hurt to the victim Diganta Borah by

sharp weapon (dao),  and thereby committed an offence under

section 326/34 of IPC ?

           DISCUSSION, DECISION AND REASONS THEREOF:

7  Both the points for determination are decided together as because it

is alleged that the accused persons wrongfully restrained the victim

Diganta Borah on the road and then assaulted him with sharp weapon.

As  such,  both  the  points  are  interrelated  and  cannot  be  decided

separately. 

8 The informant, who is the sister of the victim Diganta Borah alleged

that  on  the  day  of  the  incident,  Diganta  Borah  was  wrongfully

restrained by the accused persons and was assaulted by them on the
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road. 

In her evidence as PW1, she stated that on the day of the

incident  after  there  was  a  quarrel  between  the  brother  of  the

informant, namely, Dwipen Borah and the accused Tuleswar Borah, on

the very day itself the other brother of the informant Diganta Borah

went to a shop and while he was in the shop he saw that the accused

Pramod  and  Bhaitikon  were  coming  in  a  cycle  and  the  accused

Tuleswar Borah was coming from the opposite direction in motorcycle.

The place was a tiniali and as from both the directions, he saw the

accused  persons  coming,  he  took  another  path,  but  the  accused

persons surrounded him in the middle of the tiniali and stopped him

and started assaulting him. 

The victim Diganta Borah stated in his evidence as CW1

that on the day of the incident, he went to a shop to bring sugar as his

mother told him to do so and as it was raining he covered his head

with a towel. At that time the shop was closed and he saw the accused

Pramod and Bhaitikon were coming in their cycle and Diganta Borah

thought that as in the morning there was a quarrel with the accused

persons, as such, they might do something to him, and as such, he

took another way and then he found the accused Tuleswar Borah in his

bike and he wrongfully restrained him and he pushed his bike towards

the road. As the accused Tuleswar pushed him, as such, they met the

accused Bhaitikon and Pramod. The accused Tuleswar got down from

his bike and thereafter, all the three accused persons assaulted him.

He  stated  that  his  brother  Dwipen  arrived  while  he  was  being
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assaulted and the accused Tuleswar chased to hit Dwipen and then

hearing the noises people gathered and the quarrel stopped. As such,

it can be known that during the quarrel Dwipen Borah arrived. 

Dwipen Borah in his evidence as CW2 stated that on the

day of the incident, he saw the accused persons assaulting Diganta

Borah while he was going to a shop. 

The  informant  in  her  evidence  stated  that  she  saw the

incident that happened with Diganta Borah. But Dwipen Borah in his

evidence admitted that the informant did not see the incident. He also

stated that he did not see the accused Bhaitikon at the time of the

incident. 

The  PW2,  who  is  the  mother  of  the  informant  and  the

victim, stated in her evidence that on the day of the incident her sons

invited the accused Tuleswar to their house in connection with some

money, but the accused Tuleswar did not come to their house, and as

such, her sons could not talk with Tuleswar. Later on, her son Diganta

went to a shop and when he returned, she saw cut injury on his hand.

Dwipen caught hold of  Diganta and brought him to the house. The

informant,  who  is  her  daughter,  who  has  been  given  in  marriage

nearby came to her house after Diganta left. That she was informed by

Dwipen  that  the  accused  Tuleswar  cut  the  hand  of  Diganta.  She

admitted in her cross-examination that the informant was not present

at the time of the incident and that at that time, she was coming to

her house and was on the road  leading to the house and that  the

informant did not see the incident. 
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The PW3, who is the husband of the informant, stated in

his evidence that one boy bearing the name Kurmi informed him that

the  accused  Tuleswar  cut  the  hand  of  Diganta,  and  as  such,  he

immediately went and saw that there was cut injury on the hand of

Diganta,  and thereafter,  he was  taken to  the Bihpuria  Hospital.  He

admitted in his cross-examination that he did not see the incident. 

The PW4 stated in her evidence that she heard that there

was a quarrel between the informant and the accused and that she did

not see the incident. 

The PW5 also heard about a quarrel, but she did not see

the incident and between whom the quarrel took place. 

The PW7 stated in his evidence that he was informed by

his wife that a quarrel took place between the brother of the informant

and the accused Tuleswar Borah. He admitted in his cross-examination

that he did not see the incident. 

From  the  above  evidences,  it  can  be  known  that  the

informant (PW1), the victim (CW1), the brother of the informant and

the victim (CW2), the mother of the victim and the informant (PW3)

belongs to the same family and are related. The informant alleged that

she saw the incident, while CW2 Dwipen Borah and PW3 the mother of

the informant stated that the informant did not see the incident. Even

the victim did not state that the informant saw the incident. Dwipen

Borah admitted that he did not see the accused Bhaitikon in the place

of occurrence. He also stated that he did not see any weapon in the

hands of the accused Tuleswar. As per the allegations of the informant

           GR CASE NO.389/2009
6



GR CASE NO.389/2009

the  incident  took  place  on  the  road,  as  such,  there  must  be

independent witnesses, who might have witnessed the incident, but no

such independent witnesses who saw the incident were brought by the

prosecution. The independent witnesses, i.e., PW4, PW5 and PW7 do

not know anything about the incident except that they heard about a

quarrel between both the parties. There is a doubt as to whether the

informant saw the incident or not as her brothers and mother did not

support the said fact. As they are related witnesses, it is necessary

that their evidences are corroborated by the independent witnesses,

but the independent witnesses procured by the prosecution did not

state anything about any offence committed by the accused persons.

As  it  was  also  claimed that  hearing  the  noises  at  the  time  of  the

incident, the people nearby gathered but there are no such witnesses.

The incident allegedly took place on the road and surprisingly there

are no independent person who have witnessed the incident in spite of

its taking place on the road.

It is alleged that the accused Tuleswar attacked Diganta

Borah with a dao, but Dwipen Borah who claims to have witnessed the

incident did not see any weapon in the hands of the accused Tuleswar

Borah.  He  also  did  not  see  the  accused  Bhaitikon  on  the  place  of

occurrence. Moreover, it was alleged that the victim was attacked by

sharp weapon like dao and khukuri and also with motorcycle chain but

no such weapons have been seized by the police. 

Considering all  the above, due to lack of evidences and

also considering the nature and quality of the evidences adduced by
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the  prosecution,  it  can  be  held  that  the  prosecution  has  failed  to

establish  the  guilt  of  the  accused  persons  beyond  all  reasonable

doubts thereby making them not guilty under Sections 341/326/34 of

the Indian Penal Code.

(CONTD.....)
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ORDER

As this court finds the accused persons, namely,  Sri Tuleswar

Borah, Sri Pramod Borah and Sri Bhaitikon Borah, are not guilty

of the offence under Sections  341/326/34  of the Indian Penal Code,

the  accused  persons  are  acquitted  of  the  charges  under  Sections

341/326/34 of the Indian Penal Code.

The accused persons are set at liberty forthwith.

Their bail bonds are extended for 6 (six) months from today.

The judgment is pronounced in the open court.

 Given under my hand and seal  of  this court on 25  th   of

September, 2019.

                                                                

  (Smt. Sweety Bhuyan)
                                                       JUDICIAL MAGISTRATE 1ST CLASS
                                                            Lakhimpur, North Lakhimpur 

Dictated & Corrected by me:

(Smt. Sweety Bhuyan)
 JMFC, NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer)      
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APPENDIX

Prosecution witnesses

1. PW1: Smt. Niju Moni Baruah Bora
2. PW2: Smt. Rupohi Borah
3. PW3: Sri Mineswar Boruah 
4. PW4 : Smt. Hira Saikia
5. PW5 : Smt. Anu Boruah
6. PW6 : Dr. Lalit Kumar Boruah
7. PW7 : Sri Upen Boruah

Court witnesses
1. CW1 : Sri Diganta Borah
2. CW2 : Sri Dwipen Borah

Defence  witnesses

Nil. 

Documents exhibited by the prosecution 

1. Exhibit 1 : Ejahar.
2. Exhibit 2 : Injury Report

 Documents exhibited by the Defence

Nil.

                                                                                             
                                                                    (Smt. Sweety Bhuyan)
                                                                        JUDICIAL MAGISTRATE 1ST CLASS
                                                                 Lakhimpur, North Lakhimpur

Dictated & Corrected by me:

(Smt. Sweety Bhuyan)
 JMFC,NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer)                                                                  
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