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JUDGMENT

1. The accused persons, namely, Md. Abdul Malek, son of Md. Jaban

Ali, R/o village – No.2 Orangbasti, Police Station- North Lakhimpur,

and Md. Nurul Ali, son of Late Nijamuddin, R/o village – No.2 Pasnoi

(Simoldouga),  Police  Station-  North  Lakhimpur,  in  the  District  of

Lakhimpur, here in this case have been put to trial to answer the

charges for the offence Punishable under Sections 458/380/511 of

the Indian Penal Code. 

2. The brief  facts  of  the  prosecution case  is  that  on  13.05.2013 at

about 2 A.M. thieves entered into the house of the informant and

when he got up and went out,  he was assaulted by the thieves.

When he raised noise, the thieves fled away. The thieves left a bag

which consisted of  two mobiles,  one scissor,  one vest,  two torch

lights, one plus, one flake cigarette packet. After investigation the

informant came to know that the mobile belong to one Abdul Malek.

As such, the informant suspected him to be thief. Hence, the case,

and the same was registered as North Lakhimpur Police Station Case

No.298/2013 under Sections 458/380/511 of the Indian Penal Code

against  Md.  Abdul  Malek  named in  the  ejahar.  The  Investigating

Officer  submitted  Charge  Sheet  against  the  accused  persons,

namely,  Md.  Abdul  Malek  and  Md.  Nurul  Ali  under  Sections

458/380/511/34 of the Indian Penal Code. 

3. After appearance of the accused persons, the copies of the relevant

documents  were  furnished  to  them.  After  perusing  CR,  formal
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charges  u/s  458/380/511/34  IPC  were  framed  by  my  Learned

Predecessor, and thereafter, read over and explained to the accused

persons, to which they pleaded not guilty and claimed to be tried.

4. In support of the case, the prosecution has adduced 11(eleven) PWs.

Defence adduced none. The statement of the accused persons were

recorded  under  Section  313  Cr.P.C.  in  which  they  denied  of

committing the alleged offence. 

5. After perusing the case record and hearing both sides the following

points for determination are framed:

 The Points for Determination:

(i) Whether both the accused persons, on 13.05.2013 at about 2

A.M. (night) at  No.1 Orang Basti,  committed the offence of

lurking  his  house  trespass  by  night,  by  entering  into  the

house of Suraj Ali, in order to commit theft in his house by

assaulting him or his family, in furtherance of their common

intention,  and  thereby  committed  an  offence  punishable

under section 458/34 of IPC?

(ii) Whether both the accused persons, on 13.05.2013 at about 2

A.M.  (night)  at  No.1  Orang  Basti,  committed  theft  of  two

mobile phones, one scissor and some other movable articles

in the house in furtherance of  their  common intention and

thereby  committed  an  offence  punishable  under  section

380/34 of IPC?

(iii) Whether both the accused persons, on 13.05.2013 at about 2
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A.M. (night) at No.1 Orang Basti, attempted to commit theft in

the house of the complainant by entering into the house at

night in furtherance of their common intention and thereby

committed  an  offence  punishable  under  sections

458/380/511/34 IPC?

DECISIONS AND REASONS FOR DECISION:

6. I have heard the argument from both sides.

7. All  the points for determination are decided together as they are

inter-related and for the purpose of convenience and brevity. 

8. The informant alleged that some thieves trespassed into his house

at night and when he got up and went out, the thieves assaulted

him and when he shouted, the thieves fled away leaving behind a

bag in which among other things there was a mobile and it  was

found that the mobile belonged to the accused Abdul Malek and as

such, he suspected him to be the thief. 

The informant in his evidence as PW1 stated that the

accused Abdul Malek entered into his house for committing theft

and when he went out, the accused assaulted him on his courtyard

and when the informant asked his wife to hit the accused with a

dao, he fled away. The accused left behind a bag consisting of two

mobiles, torch light, cigarette packet, one vest, scissor. 

The informant in his cross-examination deposed that he

saw the accused under the light of the accused as it was dark at

night. That only one thief entered into his house. 
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The PW2 in his evidence stated that on the day of the

incident, he heard that a thief assaulted the informant, and as such,

he went to his house and saw that the informant was bleeding from

his head. He saw a bag on the courtyard of the informant, which

was left by the thief.  From the mobile which was in the bag left

behind by the thief, one Giasuddin was called and he told that the

mobile belonged to Abdul Malek. 

In his cross-examination, he admitted that the informant

did not tell him who was the thief and that he also did not tell that

the accused Abdul Malek was the thief. 

The PW3 stated in his evidence that when the door of the

house of the informant was opened, he woke up and when he went

to  catch  the  thieves,  they  assaulted  him  and  the  informant

sustained injuries on his head and hand. Thereafter, the thieves fled

away. They could not steal anything. But they left behind a bag in

the house of the informant. The bag was seized by the police and

through the mobile, which was found in the bag, it was found that

the mobile belonged to the accused Abdul Malek.

He  stated  in  his  cross-examination  that  when  the

incident took place the informant could not identify the thief and

later on after the investigation of the police, it was known who was

the thief. That it was told on suspicion that the two accused persons

might be the thieves. That he did not see the incident. 

The PW4 stated in his evidence that on the day of the
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incident, thieves entered into the house of the informant and they

assaulted the informant. But the thieves could not steal anything.

When the informant raised noise, he went to his house and saw that

the informant was bleeding from his head and told the PW4 that

thieves assaulted him. He later on found out that the thief left a bag

in the house of the informant and from the phone found in the bag

another person was communicated and that person told that the

mobile belonged to the accused Abdul Malek. 

In his cross-examination, the PW4 deposed that at first,

the  informant  could  not  identify  who  was  the  thief.  It  was  only

through the mobile that it could be known who was the thief. That

he took the name of the accused on suspicion, but later on he found

out that the accused did not commit the theft. 

The PW5 stated in his evidence that in the morning of

the incident, he heard hue and cry in the house of the informant and

later on, he saw that the informant sustained injuries on his head

and that there was a theft in his house. He does not know who was

the thief. 

The PW6 stated the same thing as PW5. He heard that

the  thief  was  apprehended  and  as  such,  he  went  to  the  Police

Station and he saw the accused persons in the Police Station. 

He stated in his cross-examination that he does not know

who was the thief and who assaulted the informant. 

The PW8 stated in his evidence that on the day of the
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incident,  the  wife  of  the  informant  called  him and told  him that

there was an assault in her house, and as such, all the neighbours

went  to  the  house  of  the  informant  and saw that  the  informant

sustained injuries on his head and was bleeding and the thief left a

bag. Later on, the police arrested the accused persons. 

In his cross-examination, the PW8 deposed that he does

not know what incident took place at night. 

The PW9 stated in his evidence that at the time of the

incident, he was sleeping and when he woke up at about 03:00 A.M.,

he heard noises which was coming from the house of the informant

and he went and saw that the informant sustained injuries on his

head. He also saw a bag. Later on, the informant told him that there

was an assault between him and a thief. That he hit the accused

Malek with a rod and Malek hit him on his head. 

In his cross-examination, the PW9 stated that he did not

see the incident and that the police did not interrogate him. 

The  PW11,  who  is  the  Medical  Officer,  stated  in  his

evidence that the informant sustained cut injury on his head and he

was examined on 13.05.2013. 

From the above evidences, it is firstly revealed that – it

was dark during the time of the incident and the informant saw the

thief whom he claims to be the accused Abdul Malek under the light

of the torch. Secondly – it can be known from the evidences that at

first the informant could not identify or know who the thief was and
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it was only after communication through the mobile phone found in

the bag alleged to be left behind in the bag of the accused that it

belonged to the accused Abdul Malek.  Thirdly – None of the PWs

saw the accused persons entering into the house of the informant

and assaulting him. Fourthly – From the ejahar, it is clear that the

informant charged the accused Abdul Malek only on suspicion and

the  other  PWs  also  admitted  that  the  accused  Abdul  Malek  was

thought to be that the thief only on suspicion. 

Adding to the above, the informant saw the thief when it

was dark and the only basis of the allegations against the accused

Abdul Malek is that when it was communicated through the mobile

found  in  the  bag  of  the  thieves,  it  was  found  that  the  mobile

belonged to Abdul Malek. The same opens up the possibility that the

mobile might have been a stolen mobile and it does not affirm or

prove that as the mobile belongs to the accused Abdul Malek, as

such, he is the thief.

All the above creates sufficient doubts as to the fact that

the accused Abdul Malek committed the offence alleged. None of

the PWs including  the  informant  stated about  the other  accused

Nurul Ali. In fact, the informant admitted in his cross-examination

that there was only one thief. And from his evidence, it is clear that

he suspected accused Abdul Malek and no other person. As such,

there are no materials against the accused Nurul Ali. Considering all

the above, it can be held that the prosecution has miserably failed
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in establishing the guilt of the accused persons. 

As  to  the  offence  of  committing theft  by  the  accused

persons, it can be known from the evidence of the informant and

the other witnesses that no theft could be committed, as such, the

charge of Section 380/34 of IPC has been clearly unestablished by

the prosecution.

From the discussions made above, it can be known that

the identity of the accused Abdul Malek could not be established

beyond all  reasonable  doubts  by the evidences and none of  the

witnesses deposed anything about the other accused. As such, in

such backdrop it cannot be said that it  was the accused persons

who trespassed into the house of the informant with the attempt of

committing  theft  or  of  assaulting  the  informant.  Nothing  in  the

evidences establishes that the accused persons committed any of

the  alleged  offences.  Although  the  incident  as  alleged  by  the

informant have taken place, but it cannot be said that the same was

committed or attempted by the accused persons.

Hence, summing up all the above, it can be held that the

prosecution  has  miserably  failed  in  establishing  the  guilt  of  the

accused persons under Sections 458/380/511/34 of IPC beyond all

reasonable doubts thereby making them not guilty under the said

Sections. 
(Contd....)
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                                               ORDER

As this court finds the accused persons, namely, Md. Abdul

Malek  and  Md.  Nurul  Ali  not  guilty  of  the  offence  u/s

458/380/511/34 of  IPC,  the accused persons are acquitted of  the

charges u/s 458/380/511/34 of IPC.

The accused persons are set at liberty forthwith.

The bail  bonds of  the accused persons are  extended for  6

(six) months from today.

The judgment is pronounced in the open court.

Given under my hand and seal of this court on 6th of

September, 2019.

                       

                                                                     (SMT. SWEETY BHUYAN)
                                                                 JUDICIAL MAGISTRATE 1ST CLASS
                                                                 LAKHIMPUR, NORTH LAKHIMPUR
Dictated & Corrected by me:

(SMT. SWEETY BHUYAN)
 JMFC,NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer) 
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APPENDIX
Prosecution witnesses

1. PW1: MD. SURAJ ALI
2. PW2: MD. HAZARAT ALI
3. PW3: MD. ZAKIR HUSSAIN
4. PW4: MD. HAREJ ALI
5. PW5: MD. SAFIQUL ISLAM
6. PW6: MD. NURUL AMIN
7. PW7: SRI GIRISH CHANDRA NATH
8. PW8: MD. RAFIQUL ISLAM
9. PW9: MD. MAINUL HAQUE
10.PW10: ASI HERAMBA BORUAH
11.PW11: DR. SAILESH PUJARI

Defence  witnesses

Nil.

Documents exhibited by the prosecution 

1. EXHIBIT 1: EJAHAR
2. EXHIBIT 2: CHARGE SHEET
3. EXHIBIT 3: SEIZURE LIST
4. EXHIBIT 4: SKETCH MAP
5. EXHIBIT 5: INJURY REPORT

  
Documents exhibited by the Defence

Nil.
                                                                          

  (SMT. SWEETY BHUYAN)
                                                                    JUDICIAL MAGISTRATE 1ST CLASS
                                                                    LAKHIMPUR, NORTH LAKHIMPUR

Dictated & Corrected by me:

(SMT. SWEETY BHUYAN)
 JMFC,NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer) 
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