
MISC. CASE NO. 173/2017

    IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS
LAKHIMPUR, NORTH LAKHIMPUR

Present: SMT. SWEETY BHUYAN, 
          Judicial Magistrate First Class,

Lakhimpur, North Lakhimpur.

MISC CASE NO. 173/2017
(U/s 125 of Cr.P.C)

Parties :
     

    MUSTT. RABIA BEGUM     ….……….. 1ST PARTY

VERSUS

      MD. KAMALUDDIN   ..........    2ND PARTY

Appearances:

For the 1st Party : MRS. S.R. BORUAH

For the 2nd party : MR. PANKAJ SAIKIA

Date of evidences : 04.09.2018, 30.11.2018, 

  22.02.2019, 21.06.2019,

Date of Argument : 13.08.2019, 19.08.2019

Date of Judgment/final order : 04.09.2019

J U D G M E N T / O R D E R

1. This Misc. case has arisen out of the petition filed by the petitioner/

first  party,  Mustt.  Rabia  Begum,  against  her  husband/the  second

party,  Md. Kamaluddin,  u/s 125 CrPC praying for granting  monthly

maintenance at  the rate of  Rs.7,000/-  from the second party,  i.e.,

Rs.4,000/- for herself and Rs.3,000/- for her minor daughter.
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2. The 1st party in her petition for maintenance, inter alia, stated that

the  marriage  between  the  first  party  and  the  second  party  was

solemnized  on  02.03.2008  in  accordance  with  Islamic  rites  and

ceremonies and since then the first party has been residing together

with the second party as husband and wife in the house of the second

party. Three children were born to them, however, two out of them

died in the year 2016 one girl child was born to them, namely, Kobia

Khatoon. During the 9 years of marriage, the second party did not

give the status of his wife to the first party. That the second party

works as a driver at Arunachal. He visited twice or thrice in a month

to his house, but he quarreled with the first party and stopped talking

to her and again returned to his work place. About 2 months ago, the

second party without the consent of the first party married another

woman  and  after  that  the  second  party  started  to  mentally  and

physically tortured the first party and chased her out of his house and

the first party has to take shelter in her parental house. During this

period,  the  second  party  neither  contacted  her  nor  gave  any

maintenance to her. That the first party has no source of income. The

second party as a driver earns Rs.12,000/- per month, as such, the

first  party  has  prayed  for  a  monthly  maintenance  allowance  of

Rs.4,000/- for herself and Rs.3,000/- for her child.  

3. The second party  appeared before this  Court  and filed his written

statement, and the second party in his written statement stated that

the  second  party  never  tortured  the  first  party  mentally  and

physically.  The  second party  works  at  Arunachal  and  he  visits  his
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house once or twice in a month and looks after the second party and

after giving her the expenses, he again left for his work. During the

absence of the second party, the first party started quarreling with

his mother and then left for her paternal house without taking the

permission of anybody. That the second party has given the status of

his  wife  to  the  first  party.  That  the  first  party  has  residing in  her

maternal home without any reason and the second party many times

went to bring her back, but she did not return. That the second party

as a driver earns Rs.5,000/- and out of the said income, he somehow

looks after his parents.  That the first  party has her own source of

income as a tailor and earns Rs.3,000/- per month, hence, prayed to

dismiss the prayer of the first party. 

4. During trial, the first party examined 2 witnesses to prove her case.

On the other hand, the second party submitted written evidence of

two DWs in his support.   

5. I have heard the arguments of the first party and the second party.  

6. After such hearing as well as after going through the case record, the

following points for determination are framed:

(i) Whether the first party has sufficient grounds to refuse to live 

with the second party?

(ii) Whether the first party is unable to maintain herself and her 

minor daughter?

(iii) Whether the second party, having sufficient means neglects

or refuses to maintain the first party and her minor daughter?
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(iv) Whether the first party and her minor daughter are entitled to

any maintenance?

7. DISCUSSION, DECISION AND REASONS THEREOF:

Now let  us discuss  the materials  on record  and try  to  arrive at  a

definite finding as regards the points for determination.

8. The first point for determination is    whether the first party

has sufficient grounds to refuse to live with the second party?

The first party alleged in her petition that during the 9 years

of marriage, the second party did not give the status of his wife to the

first party. He visited twice or thrice in a month to his house, but he

quarreled with the first party and stopped talking to her and again

returned to his work place.  About 2 months ago,  the second party

without  the consent  of  the first  party  married another  woman and

after that the second party started to mentally and physically tortured

the first party and chased her out of his house and the first party has

to take shelter in her parental house.

 The first party stated in her evidence as PW1 that the second

party assaulted her and mentally and physically tortured her after her

marriage. That last year the second party drove her out of his house

by assaulting her together with her daughter and thereafter she took

shelter in her parental house and the second party married another

woman of the name Pinky. That she tried to return to his house and

continue her marital life with him, but he did not agree. 

               MISC. CASE NO. 173/2017                                                         4



MISC. CASE NO. 173/2017

The PW2 stated in her evidence that since last one year the

first party has been residing in her parental house as the second party

assaulted her and tortured her mentally and physically and he drove

her out of his house by assaulting her alongwith her daughter and

after that the second party married another woman. 

The second party in his written statement denied the fact that

he mentally and physically tortured the first party. 

The DW1 although stated in his evidence on affidavit that the

first party quarreled with the mother of the second party and left her

matrimonial house and that the second party never assaulted the first

party,  but  in  his  cross-examination,  he  admitted  that  he  does  not

know what is written in his written evidence and that his signature

was taken without reading over the contents of his evidence. As such,

his evidence cannot be taken into account.

The DW2 although stated in his evidence on affidavit that the

second party never assaulted the first party and that the first party

has  left  his  house  according  to  her  own  wish,  but  in  his  cross-

examination, he admitted that he does not know what is written in his

written evidence. As such, his evidence cannot be taken into account. 

The second party could not rebut the fact that he tortured the

first party either by adducing evidence or by cross-examining the first

party.  Although during the cross-examination of  PW2, she admitted

that she did not see the second party assaulting the first party, but

that she has seen the injuries on the first party. And from the evidence
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of PW2, it can be known that she requested the second party to take

the first party back with him, but he did not agree. As such, the first

party  has  been  sufficiently  able  to  prove  the  fact  that  she  has

sufficient cause to refuse to live with the second party.  Hence, this

point is decided in affirmative.

9. The second point for determination is whether the first party

is unable to maintain herself and her minor daughter  ? 

The first party asserted that she has no source of income

and she and her daughter are taking shelter in her parental house and

her parents who are poor are facing difficulties to maintain her and

her daughter. 

The PW2 Halema Khatoon also stated in her evidence that

the first party has no source of income and her old and ailing parents

have no capacity to maintain her alongwith her daughter. Sometimes

she also looks after the first party and her daughter. 

The second party objected to the claim of the first party and

stated in his written statement that the first party works as a tailor

and earns not less than Rs.3,000/- per month. 

The DW1 stated in his evidence on affidavit  that the first

party  is  a  tailor  and  also  rears  duck,  cock  and  goat  and  earns

Rs.3000/- per month.

The DW2 did not state about any source of income of the

first party.
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However, the DW1 in his cross-examination admitted that he

does not know what is written on his evidence on affidavit and that

the Advocate who took his signature did not read over to him what

was written in the evidence on affidavit. 

Hence, it can be seen that the fact that the first party has no

source of income could not be rebutted by the second party. While the

first  party  by her evidence has sufficiently proved that she has no

source of income and she and her child are dependent on her parents

for their livelihood.   

Hence, considering the above, it can be held that as the first

party has no source of income, she is unable to maintain herself and

her minor daughter. Hence, this point is decided in positive.  

10.The  third  point  for  determination  is  whether  the  second

party, having sufficient means neglects or refuses to maintain

the first party and her minor daughter?

The first party in her petition stated that  the second party

works as a driver at Arunachal. The second party as a driver earns

Rs.12,000/- per month.

The first party in her evidence stated that the second party

is a driver at Arunachal and has concrete house and his father is also

a driver. That the second party earns Rs.12,000/- per month and also

has other sources of income and landed properties and as a whole he

earns Rs.50,000/- per month. 
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The PW2 stated in her evidence that the second party is a

driver at Arunachal and has concrete house and his father is also a

driver. As a whole he earns Rs.40,000/- per month from all the sources

of income including cultivation and has landed properties. 

The DW1 stated in his evidence that the second party stays

at Arunachal in connection with his work and drives personal car and

somehow has been spending his livelihood. He earns Rs.5,000/- per

month and he also has to look his parents out of the said income.

Although the DW1 stated the same in his written evidence, but he

admitted  in  his  cross-examination  that  he  does  not  know  what  is

written on his evidence. As such, his evidence cannot be taken into

account.  

The DW2 in his evidence did not state about the work or the

income of the second party.  

The first party and her evidence has sufficiently proved that

the second party is a driver and the said fact has also been admitted

by second party in his written statement. However, there is difference

in the monthly income claimed to be earned by the second party. The

first party alleges that the second party earns Rs.12,000/- per month

and from all other sources Rs.50,000/- per month. Whatever be the

amount earned by the second party, it is an admitted fact that the

second party is a driver and has been working as such at Arunachal

and,  as  such,  it  can  be  said  that  the  second  party  has  sufficient

means.
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Now it has to be decided whether the second party refuses

or neglects to maintain the first party and her minor daughter. 

The first party alleged that since she has been residing in

her parental house, the second party neither contacted her nor gave

any maintenance to her.

The PW2 stated in her evidence that since the second party

drove the first  party out  of  his house,  he never contacted her nor

maintained her and she was informed about all these by the first party

as she is her aunt. 

The evidence of DW1 cannot be taken into account as he

admitted  in  his  cross-examination  that  he  does  not  know  what  is

written  in  his  evidence  and  same is  the  case  with  respect  to  the

evidence of DW2.

The second party  denied the claim of  the first  party  and

stated in his written objection that once or twice a month, he visits his

house and gives expenses to the first party for her livelihood and then

returns to his work place. He did not state anything about whether he

has been giving any maintenance to the first party and her daughter

at present or not. 

From the above evidences, it can be seen that the first party

by her evidences has sufficiently been able to prove that the second

party has not contacted her or maintained her or her daughter since

they left the house of the second party. The second party failed to
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rebut the evidences of the first party either by cross-examining the

evidences or by his independent witnesses. 

Hence, from the above, it can be held that the second party

has  been  neglecting  to  maintain  the  first  party  and  her  minor

daughter.

Summing up all the discussions above, it can be seen that

the  second  party  having  sufficient  means  has  been  neglecting  to

maintain the first party and her son. As such, this point is decided

in positive.  

11.The fourth point for determination is whether the 1  st   party

and her minor daughter are entitled to receive maintenance

from the 2  nd   party? 

From  the  decisions  of  all  the  points  for  determination

decided above, it can be known that the first party and her child being

the minor daughter of the second party are entitled to be maintained

by the second party.       

       (CONTD....)
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O   R D E R

       In view of the discussions made above and the decisions

reached in the foregoing points for determination, it is held that the

first party and her daughter are entitled to maintenance at the rate of

Rs.6,000/- per month, i.e., Rs.3,000/- for the first party and Rs.3,000/-

for their  minor  daughter,  namely,  Kobia Khatoon,  from the second

party.  It  is  hereby  further  directed  that  the  order  of  maintenance

would  be  effective  from this  month  and the  maintenance  for  this

month  would  be  payable  within  the  first  seven  days  of  the  next

month and similarly for other months likewise. The second party is

also directed to pay the entire cost of the case.

The case is disposed of on contest with cost. 

The  judgment/final  order  has  been  passed  and  is

pronounced in the open court today. 

Given under  my hand  and seal  of  this  court  on 4th day  of

SEPTEMBER, 2019.

       
        (Smt. Sweety Bhuyan)

                                           JUDICIAL MAGISTRATE 1ST CLASS
                                                                     Lakhimpur, North Lakhimpur

Dictated & Corrected by me:

(SMT. SWEETY BHUYAN)
 JMFC, NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer)           
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         APPENDIX

1st Party Witnesses 

1. PW1 :  RABIYA BEGUM

2. PW2 :  HALEMA KHATOON

Document Exhibited by the 1st party

NIL

2nd Party Witnesses

1. DW1 : MD. ABDUL HEKIM  

2. DW2 :  MD. ABDUL KALAM

Document Exhibited by the 2nd party

NIL

 (Smt. Sweety Bhuyan)
                                           JUDICIAL MAGISTRATE 1ST CLASS
                                                                     Lakhimpur, North Lakhimpur    
Dictated & Corrected by me:

(SMT. SWEETY BHUYAN)
 JMFC, NORTH LAKHIMPUR

Transcribed & typed by me:

Kumar Gaurav (Stenographer)     
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