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IN THE COURT OF ADDITIONAL SESSIONS JUDGE (F.T.C.),
LAKHIMPUR, NORTH LAKHIMPUR. 

 P R E S E N T 
Sri P.C. Kalita, AJS, 
Additional Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur. 

Sessions Case No.94(NL)2016. 
U/s- 302/34 of the I.P.C. 

(Arising out of G.R. Case No.2112/2015).

          State of Assam 
      -Versus- 
1. Sri Mun Nath,
2. Sri Phanidhar Nath,
3. Sri Debeswar Nath, …... Accused persons.

(Committed by Ld. Addl. C.J.M., Lakhimpur, N. Lakhimpur).  
 

A P P E A R A N C E 
For the State  :  Mr. M.P. Hazarika, Ld. Addl. P.P. 
For the Accused  :  Mr. A. Bora, Ld. Advocate &

   Mr. B. Gogoi, Ld. Advocate &
   Mr. R. Mahanta, Ld. Advocate.    

Date of evidence : 04.10.2016, 05.10.2016, 20.03.2017, 
  21.03.2017, 28.03.2018, 23.04.2018,
  14.05.2018, 04.06.2018.  

Argument heard on : 02.08.2018, 29.08.2018, 29.08.2018,
  29.11.2018, 18.12.2018, 18.03.2019,
  18.04.2019.

Judgment delivered on :  26.04.2019.  

                                J  U  D  G  M  E  N  T 

1. The prosecution case, as reflected in the ejahar, in brief, is

that on 15.10.2015 the informant Smti Junmoni Nath lodged an ejahar

at Panigaon P.S. alleging that on 20.09.2015 her husband had died and



2

subsequently, she came to know that on 19.09.2015 at night, accused

persons  namely, Phanidhar Nath and Tankeswar Nath with the help of

other  accused persons namely,  Akan Saikia,  Sadananda Nath,  Moon

Nath  and  Kiran  Nath  after  arranging  a  feast  in  the  premises  of

Gyandeep M.E. School situated at Solmari Gaon, committed murder of

her husband and had laid him at the side of the road. 

2. On  receipt  of  the  ejahar,  a  case  was  registered  vide

Panigaon P.S. Case No.118/2015 dtd.15.10.15 u/s- 302/34 of IPC and

then  the  police  conducted  the  investigation  of  the  case  and  after

completion of the investigation submitted charge-sheet u/s- 302/201/34

of IPC against the accused persons namely, Sri Mun Nath, Phanidhar

Nath and Debeswar Nath.

3. On appearance of the accused persons before the learned

Committal Court, the learned Magistrate after giving copies of the case

to them and notifying the learned Public Prosecutor committed the case

to the Court of Sessions. 

4. The case is received by this Court on transfer for disposal.

On  appearance  of  the  accused  persons  before  this  Court  and  after

hearing both sides charges under section- 302/34 of  IPC are framed

against them, the same are read over and explained to them to which

they pleaded not guilty. 

5. During  trial  prosecution  has  examined  as  many  as

14(fourteen)  witnesses.  The  statements  of  the  accused  persons  have

been recorded u/s- 313 of Cr.P.C. Defence pleas were of total denial

and they have declined to adduce any defence evidence.

6. POINT FOR DETERMINATION:

(i) Whether the accused person on 19.09.2015 at night  at
village Solmari, under Panigaon P.S., in furtherance of their common
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intention, committed murder intentionally ( or knowingly) causing the
death  of   one  Bul  Nath,  husband of  informant  Smti  Junmoni  Nath,
inside the compound of   Gyandeep  M.E. school and laid him beside
the  road,  and  thereby  committed  offence  punishable  under  Section
302/34 of IPC, as alleged ? 

        DISCUSSIONS, DECISION & REASONS THEREOF:

7. I  have carefully  perused the evidence  and the materials

available  in  the  case  record.  Heard  arguments  advanced  by the  Ld.

Advocates of both sides. Now, let us examine the evidence on record to

decide the case at hand. 

8. PW.1, Smti Junmoni Nath (informant), stated that Ext.1 is

the  ejahar  lodged  by  her  and  Ext.1  (1)  is  her  signature  thereon.

Deceased Bul Nath was her husband. The occurrence took place about

one  year  back  and  her  husband  was  murdered.  On  the  date  of

occurrence, in the evening time, her husband had gone to fetch timber

from Dakati gaon and after returning home, he had gone to the house of

her parents to give two of the timbers. Subsequently, while her husband

was returning home, her younger brother Munu Nath was also with her

husband, who had returned to his house after leaving her husband in

front of the shop of accused Mun. Next day morning, the dead body of

her husband was found in the paddy field. Said information was given

to her at her house by accused Phanidhar. After ten days from the date

of occurrence, she came to know from the accused Phanidhar that on

the night of alleged occurrence an incident of assault took place inside

the premises of Gyandip M.E. School. Prior to the alleged occurrence

of  murder,  once  the  accused  Phanidhar  attempted  to  assault  her

husband with a bamboo fencing post, when she saved her husband. She

stated that up to one month, she did not lodge any ejahar, because she

did  not  know  in  detail  about  the  alleged  incident.  Later  on,  after
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knowing about  the  occurrence  from his  co-villagers,  he  lodged  this

case.

9. PW.2, Sri Nirmal Nath, stated that both the accused and

the informant are his co-villagers. Deceased Bul Nath was the husband

of informant. At the time of occurrence he was away from his house, as

he had gone to Telahi  Bantow to participate in a religious function.

Next day, he heard that Bul Nath was murdered. He does not know as

to who killed Bul Nath.

10. PW.3,  Sri  Babuli  Baruah  (a  co-villager),  stated  that

informant Junmoni Nath is the wife of  the deceased.  Bul Nath died

about one year back. As the occurrence took place at night, so he can’t

say as to who had killed the deceased. Next morning, on his arrival at

the place of occurrence with other co-villagers, he saw Bul Nath lying

in dead condition beside the road at the paddy field. 

11. PW.4, Sri Gobardhan Khanikar, stated that he knows both

the parties. Informant Junmoni Nath is the wife of deceased Bul Nath,

who died about 1 ½ years back. On getting information that one dead

body was lying near the Toptopi L.P. School, he went to the place of

occurrence as Lat Gaonburha on the next day of occurrence. He saw

the dead body lying at the place of occurrence and he sent to persons to

the police station. Police had lifted the dead body from the place of

occurrence and thereafter,  he had left  that  place.  He does not  know

anything about the occurrence.

12. PW5, Sri Maneswar Nath, stated that he knows both the

parties including the deceased Bul Nath, who are his co-villagers. The

occurrence took place about 1 ½ years back. In the morning, he came to

know that one dead body was lying in the ditch of paddy field. On

seeing many people, he had gone to the place of occurrence. He knows

nothing about the death of the deceased.
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13. PW.6, Sri Manki Nath, stated that both the parties belong

to his same village. He does not know as to how the deceased had died.

He saw the dead body of the deceased in the paddy field beside the

road. 

14. PW7, Sri Jogeswar Nath, stated that the accused person

and the deceased belong to his same village. The deceased died about

1½ years back. On the next day of occurrence, he saw the dead body of

the deceased lying in the water of the paddy field situated beside the

road.  He accompanied the  police  in  lifting  the  dead body from the

water, while he saw injury on back side of head of deceased. He also

saw oozing out blood from the waist  of  deceased.  While the police

along with Army personnel were taking the three accused persons to

the shop of Moon Nath in search of the weight & measures used in

assaulting the deceased, he was going amongst the 100- 150 people. At

that time, accused Moon Nath confessed that he had given a blow with

a weight of 2- k.g. measures on the head of the deceased Bul Nath for

which Bul Nath had fallen on the ground and accused Phanidhar Nath

and Debeswar Nath were also with him (accused Moon Nath) at the

time of occurrence, with the help of whom, he (accused Moon Nath)

had thrown the dead body of Bul Nath in the water beside the road. The

weight & measures had not been found out on that day. 

15. PW8, Sri Dipen Nath, stated that he knows the informant

and her deceased husband Bul Nath. He also knows the three acused

persons. The occurrence took place about 3 years back. Deceased Bul

Nath was his younger brother. On the night of occurrence, he was in his

farm house situated at about 4- k.m. away from his house at Tingbali

Tengajan.  Next  morning,  one  Baba  Nath  informed  Bubdhan  over

telephone about the occurrence,  from whom he could know that his

younger brother Bul Nath had been lying in the paddy field. Thereafter,
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he went to the place of occurrence and the police had already reached

at the place of occurrence. Accused Moon Nath had confessed before

the Magistrate in presence of police that he had assaulted the deceased

Bul Nath on his head with a weight & measures.

16. PW9, Sri Haliram Nath,  stated that  the informant is his

sister in law and the deceased was his cousin brother. He knows the

accused persons. The occurrence took place about 2 years back. One

morning the informant went to his house and told that Bul Nath had

been  lying  in  dead  condition  in  the  paddy  field.  Immediately  after

going to the place of occurrence, he found there the Lat Gaonburha and

some other villagers.  He also stated that  Bul  Nath was lying in the

paddy field in dead condition.

17. PW10, Md. Jalaluddin Ahmed, stated that he knows both

the parties. The occurrence took place in the year 2016. One day, in the

morning, while he was going on the road, he saw the police carrying

one dead body from the paddy field, which had been identified to be of

Bul Nath. At this stage, this witness has been declared hostile by the

prosecution.

18. PW11, Sri Debiram Nath, stated that the informant is his

sister in law and the deceased was his own younger brother. He knows

the accused person. At the time of inquest conducted by police, he put

his signature thereon. Ext.2 is the said inquest report and Ext.2(1) is his

signature thereon. His said younger brother died about 2 years back. He

lives along with his family at Ghunasuti gaon. 

19. PW12,  Sri  Manjit  Borkakoti,  Circle  Officer,  North

Lakhimpur Revenue Circle, stated that  he does not know the informant

Junmoni Nath as well  as the deceased Bul Nath.   He also does not

know all the accused persons by names and persons. On 03.11.2015, he

was serving as Circle Officer at North Lakhimpur Revenue Circle and
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on that day, as per direction of the Deputy Commissioner, Lakhimpur,

he proceeded to the place of occurrence under Panigaon P.S. area. The

O/C of Panigaon P.S. accompanied him to the place of occurrence. For

recreation of the scene of the crime, the O/C of Panigaon P.S. brought

him to  the  place  of  occurrence  and  showed  the  suspects  and  those

suspects had shown the place where the crime was committed. He has

forgotten  the  persons  involved in  the  crime.  The suspects  described

before  them  as  to  how  they  had  committed  the  crime.  So  far  his

knowledge  is  concerned,  an  altercation  took  place  between  them

regarding a cigarette and the victim was chased by those suspects and

after some distance, the victim had fallen down in the paddy field on

being chased by the suspects.

20. PW-13,  Dr.  Nayanjyoti  Kurmi  (M/O),  stated  that  on

20.09.2015 he was serving as Medical  and Health officer-I at North

Lakhimpur Civil Hospital and on that day, in reference to Panigaon P.S.

U.D  Case  No.11/2015  dtd.  20.09.2015,  he  performed  postmortem

examination on the dead body of deceased Bul Nath (male), aged 30

years,  resident  of  village-  Holmarigaon  under  Panigaon  P.S.  Dist.-

Lakhimpur, being escorted and identified by UBC/ 48- Lakhi Borah

accompanied by Dudu Nath, Holiram Nath and Debiram Nath and on

examination he found as follows:-

Built average with swarthy complexion decomposed dead

body.  Rigor  mortis  present.  Froth  in  the  mouth  and  fluid  in  the

stomach. Both the lungs are full of water, ballooning of the lung due o

water and fluid in the lung.

In his opinion, the cause of death is due to asphyxia as a

result of drowning which is ante-mortem in nature.

21.     PW-14,  S/I-  Utpal  Sharma  (I/O),  stated  that  On

15.10.2015, he was serving as O/C at Panigaon P.S. and on that day,
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informant Junmoni Nath lodged an ejahar at the said P.S., which was

received and registered as Panigaon P.S. Case No.118/15 u/s- 302/34 of

IPC.  He  himself  took  up  the  investigation  of  the  case.  During

investigation,  he proceeded to the place of  occurrence,  recorded the

statement of informant u/s- 161 of Cr.P.C. Previously, an U.D. Case

was registered in connection with the said occurrence vide U.D. Case

No.11/2015,  wherein  the  inquest  of  the  deceased  was  done  by  the

Executive  Magistrate,  North  Lakhimpur  in  presence  of  witnesses.

Postmortem was also done on the dead body of the deceased Bul Nath

(male), aged 30 years, resident of Holmari gaon under Panigaon P.S. in

connection  with  the  said  U.D.  Case.  During  the  investigation,  he

collected the inquest report and postmortem report.  He prepared the

sketch map of the place of occurrence. He also recorded the statements

of the witnesses in connection with this case u/s- 161 of Cr. P.C. for

recreation  of  the  scene  of  the  crime  in  presence  of  the  Executive

Magistrate.  He  collected  some  photographs  of  the  scene  and  one

Compact Disc, with which video recording of the recreation scene of

the  crime  was  conducted.  On  completion  of  the  investigation  and

finding sufficient materials against the accused persons, he submitted

charge sheet u/s- 302/34 of IPC against the accused persons namely,

Moon Nath, Phanidhar Nath and Debeswar Nath @ Bhubula. Ext.4 is

the sketch map of the place of occurrence and Ext.4(1) is his signature

thereon. Ext.5, Ext.6 and Ext.7 are the photographs taken at the time of

conducting the recreation of the scene of crime. Ext.8 is the Envelope

containing the Compact Disc for video recording of the recreation of

the  scene  of  the  crime  and  Material  Ext.8(1)  is  the  C.D.  (compact

Disc.). Ext.9 is the charge sheet submitted by him and Ext.9(1) is his

signature thereon.
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Appreciation of evidence:

Murder (u/s-302/34 of IPC)

22. There is no eye witness to see the occurrence.

Delay in lodging the ejahar: 

23. Informant  Smti  Junmoni  Nath  (PW1),  in  her  ejahar

(Ext.1), lodged on 15.10.2015, stated that she knew about the incident

from the  villagers  that  on  20.09.2015  at  night  the  accused  persons

namely, Phanidhar Nath and Tankeswar Nath had killed her husband.

Thus, it is seen that there was about 25 days delay in lodging the ejahar.

Smti Junmoni Nath (PW1) is the wife of the deceased Bul

Nath. She (PW1) in her deposition clearly stated that she did not lodge

the ejahar for one month, as she did not know about the occurrence.

Later on, knowing from the villagers about the incident i.e. murder of

her husband Bul Nath, she lodged the ejahar.

24. In the ejahar, the informant has not given any explanation

regarding  the  cause  of  delay  in  lodging  the  ejahar,  though  in  her

deposition, she stated that the delay occurred in lodging the ejahar, as

she had not known about the incident for one month. 

Thus,  the  explanation  given  by  the  informant  (PW1)

regarding the cause of  delay in  lodging the ejahar,  in  the facts  and

circumstances of  the case,  has not been found satisfactory,  which is

fatal for the prosecution and creates doubts on the prosecution case.

25.     Now,  the  deposition  of  PW1  is  that  on  the  night  of

occurrence, her husband was returning home from her parents’ house

accompanying  by  her  brother  Munu  Nath,  who  had  seen  off  her

husband in front  of  the shop of  the accused Mun Nath.  Her further

deposition is that after 10(ten) days of the murder of her husband Bul

Nath,  she  came to know from accused Phanidhar  that  there  was an

incident  of  assault  in  the  campus of  Gyandeep M.E.  School  on  the
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night of occurrence. 

         Thus, the hearsay evidence of PW1 regarding the incident

of assault  on the night  of  occurrence,  as narrated to her by accused

Phanidhar,  has  not  been  supported  by  other  prosecution  witnesses.

Even, the accused Phanidhar did not name her, who were involved in

the  said  assault.  So,  her  evidence  regarding  the  involvement  of  the

accused persons in the alleged assault is not found to be trustworthy

and reliable.

26. PW2, PW3, PW4 (village headman), PW5 and PW6, all

are  hearsay witnesses.  Their  evidence  is  of  no  significance,  as  they

stated that they did not know as to who had killed the deceased Bul

Nath.

27. Sri  Jogeswar  Nath (PW7) describing the incident  stated

that accused Mun Nath confessed before the police, Army personnel

and Executive Magistrate, where he (PW7) along with  100-150 people

were also  present, to have committed the offence by saying that he

assaulted Bul Nath with a 2 kg of weight, as a result of which Bul Nath

fell down and at that time, accused Phanidhar Nath and Debeswar Nath

were  also  there  and  thereafter,  he  along  with  Phanidhar  Nath  and

Debeswar Nath had thrown away the dead body of Bul Nath into the

water near the paddy field. 

In  cross,  PW7,  who is  the  elder  brother  of  informant’s

father, stated that he did not know as to who had killed Bul Nath. 

28. PW8, elder brother of deceased Bul Nath, stated that he

heard  that  the  accused  Mun  Nath  confessed  before  the  police  and

Magistrate that he had assaulted Bul Nath on his head with a weight. 

In cross, he admitted that he stated before the I/O that he

did not know as to how Bul Nath died.

But, the I/O (PW-14) in his deposition nowhere stated that
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the  said  accused  had  confessed  before  him  to  have  committed  the

alleged crime, as stated by PW7. He also stated that he did not forward

the accused for recording his statement u/s- 164 of Cr.P.C. 

Even for the argument sake, if it is presumed that accused

Mun  Nath  made  any  confessional  statement,  since  at  that  time,  he

(accused  Mun  Nath)  was  in  police  custody,  so,  the  same  is  not  a

confessional statement in the eye of law, as per Section 25 of Evidence

Act.

29.    PW-9  is  a  hearsay  witness  and  is  of  no  help  to  the

prosecution case who stated that he does not know as to how Bul Nath

died.

30. PW-10, stated that one day at about 10:00 a.m., in the year

2015 while he was going through the road of paddy field, he saw police

carrying the dead body of Bul Nath. At this stage, the prosecution has

declared hostile this witness.

31. PW-11,  another  brother  of  deceased  Bul  Nath,  is  an

inquest witness and also a hearsay witness. He does not support at all

the prosecution case, as he did not utter a single word as to who had

killed Bul Nath. 

32. PW-12, a Circle Officer, who was present at the time of re-

creation  of  crime,  in  cross-  examination,  stated  that  he  could  not

identify as to whether the present accused persons were present at the

time of re-creation of the crime or whether there were one, two or three

persons at the place of re-creation of the crime.

Thus, the Circle Officer does not support the prosecution

case.

33. PW-13 is  Dr.  Nayanjyoti  Kurmi (M/O),  who conducted

postmortem  examination  on  the  dead  body  of  deceased  Bul  Nath.

According to him, the deceased Bul Nath died due to asphyxia as a
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result of drowning which is ante-mortem in nature. 

34. In regard to injury of the deceased, PW7 stated that he saw

injury on the back side of head of deceased and blood oozing from the

waist of the deceased. Skin rashes in right ear,  as per inquest report

(Ext.2). But, the M/O has not corroborated at all the said evidence of

PW7  and  the  injury  narrated  in  Ext.2,  as  he  (M/O),  in  cross-

examination, clearly stated that he found no any injury on the body of

deceased Bul Nath at the time of his examination.

Thus,  the medical  evidence  does not  support  the ocular

evidence regarding the injury that the deceased Bul Nath sustained. 

35. PW.14,  is  the  I/O,  who  in  his  cross-  examination,

confirmed that PW1 did not state before him that after 10 days of the

death of her deceased husband, she came to know from the accused

Phanidhar  Nath  that  an  incident  of  assault  was  taken  place  in  the

Gyandeep school, and that prior to the alleged occurrence of murder,

the accused Phanidhar attempted to assault her husband, to which she

made  interference.  The  I/O  also  confirmed  that  PW7  did  not  state

before him that the accused Moon Nath accompanied by the accused

Debeswar Nath and Phanidhar Nath had thrown the dead body of the

deceased Bul Nath into water of the paddy field near the road, and that

he had seen the injury marks near the ear on the back side of head of

the deceased and oozing of blood from the injury of the deceased and

that  the incident  took place in  front  of  the house of  accused Moon

Nath. He further stated that he has not forwarded the accused persons

to the Court for recording their confessional statements. He could not

recover/ seize the alleged weight from the place of occurrence. 

36.     Omission  to  state  these  material  facts  by  the  said  two

witnesses  amounts  to  contradictions  which  creates  doubts  on  the

prosecution case.
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37. In  view  of  the  above  discussions  and  considering  all

aspects,  I  hold that  the prosecution has failed to prove its  case u/s-

302/34  of  IPC  against  the  accused  persons  beyond  all  reasonable

doubts. Hence, I acquit them from the said offence.

38. The accused persons are set at liberty forthwith and their

bail bonds shall remain in force for another 6(six) months from today. 

39. The case is disposed of accordingly.

            Given under my hand and seal of this Court this the 26 th

day of April, 2019. 

                      (P.C. Kalita) 
               Addl. Sessions Judge (FTC),

                                   Lakhimpur, North Lakhimpur. 
Dictated & Corrected by me: 

(P.C. Kalita) 
Addl. Sessions Judge (FTC), 
Lakhimpur, North Lakhimpur. 

Transcribed & typed by me: 
 Sri  D. Chetia, (Steno) 

A P P E N D I X: 
Prosecution witnesses: 
PW.1, Smti Junmoni Nath 
PW.2, Sri Nirmal Nath
PW.3, Sri Babuli Baruah 
PW.4, Sri Gobardhan Khanikar
PW5, Sri Maneswar Nath
PW.6, Sri Manki Nath
PW7, Sri Jogeswar Nath
PW8, Sri Dipen Nath
PW9, Sri Haliram Nath
PW10, Md. Jalaluddin Ahmed
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PW11, Sri Debiram Nath, 
PW12, Sri Manjit Borkakoti
PW13, Dr. Nayanjyoti Kurmi (M/O)
PW14, Sri Utpal Sharma (I/O)

Prosecution exhibits: 
Ext.1- ejahar 
Ext.2 - inquest report 
Ext.3- P.M. report.
Ext.4 - sketch map
Ext.5, Ext.6 & Ext.7 - photographs 
Ext.8 - Envelope 
Ext.9 - charge sheet 

Defence  witnesses:
Nil. 

Defence exhibits:
Nil 

( P.C. Kalita.) 
Addl. Sessions Judge, (F.T.C.), 
Lakhimpur,  North  Lakhimpur.


