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IN THE COURT OF ADDITIONAL SESSIONS JUDGE (F.T.C),
LAKHIMPUR, NORTH LAKHIMPUR.

 P R E S E N T 
Sri P.C. Kalita, AJS,
Additional Sessions Judge (F.T.C),
Lakhimpur, North Lakhimpur.

Criminal Appeal No.24(3)/2018.

                   
P A R T I E S 

1. Md. Amiruddin, : Appellant.
-Versus-

The State of Assam          : Respondent.

A P P E A R A N C E
For the Appellant   :  Mr. G. Sahu, Ld. Advocate.    
For the State/respondent  :  Mr. M.P. Hazarika, Ld. Addl. P.P.

Argument heard on  : 29.10.2018, 30.01.2019, 26.02.2019.
              03.04.2019, 30.04.2019 & 23.07.2019.
Judgment delivered on  : 23.07.2019.

                                      J  U  D  G  M  E  N  T

1. This appeal has been preferred by the appellant against the

Judgment  and  order  of  conviction  dated  01.06.2018  passed  by  the

learned  Assistant  Sessions  Judge,  Lakhimpur,  North  Lakhimpur  in

Sessions  Case  No.167(NL)/2017  convicting  and  sentencing  the

accused/appellant to undergo R.I. for 2(two) months u/s- 448 of IPC

and to undergo R.I. for 4(four) years and to pay a fine of Rs.3,000/-

(Rupees  three  thousand)  only  each,  i/d  to  undergo  R.I.  for  3(three)

months  u/s-  376/511  of  IPC  and  to  set-off  the  period  of  detention
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already undergone by the accused/ appellant .

2. The  prosecution  case,  inter-alia,  in  brief,  is  that  on

19.09.2017 informant Sri Bhagban Roy lodged an ejahar at  Laluk P.S.

alleging  that  on  that  day,  at  about  10:00  a.m.,  the  accused  Md.

Amiruddin trespassed into his house and outraged the modesty of his

mentally retarded victim daughter  by touching her private  parts  and

further attempted to commit rape on her.

3.  On the basis of said ejahar,  a case was registered vide

Laluk P.S. Case No.294/2017 dtd. 19.09.2017 u/s- 448/354(B)/376/511

of IPC and then, the police started investigation into it. On completion

of  the  investigation  of  the  case,  police  submitted  the  charge-sheet

against the accused person- Md. Amiruddin u/s- 448/354(B)/376/511 of

I.P.C

4. On appearance of the accused person, the Ld. Trial Court

framed charges  u/s-  448/354(B)/376/511 of  IPC against  the  accused

person, the same was read over and explained to him, to which he has

pleaded not guilty.   

5. During  the  trial  prosecution  has  examined  as  many  as

9(nine)  witnesses.  After  closure  of  the  prosecution  evidence,  the

accused person was examined u/s- 313 Cr.P.C. The pleas of the accused

person were of total denial and he had declined to adduce any defence

evidence

6. The Ld. Trial Court upon perusal of the case record and

after  hearing  the  arguments  of  both  sides,  passed  the  impugned

judgment and order,  convicting and sentencing the appellant/accused

person as aforesaid.

7. On  being  aggrieved  with  the  Judgment  and  order  of

conviction passed by the Ld. Trial Court, the present appeal has been

preferred by the appellant on the following, amongst other, grounds:-
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(i)  That,  the  judgment  and  order  of  conviction  and

sentence is error in law and facts and liable to set aside.

(ii)  That,  the  Ld.  Trial  Court  has  failed  to  discuss  and

appreciate  the  entire  evidence  on  record  in  proper  perspective  and

arrived at an erroneous decision.

(iii) That, P.W.2 i.e. victim, in her evidence, did not state

any matter which is related to the ingredient of Section- 448/376/511 of

I.P.C. So, Ld. Trial Court below ought to be opined the prosecution that

the prosecution has failed to prove the case against the appellant. 

(iv) That, P.W.2 (victim), in her evidence stated that while

she  was  collecting  unused  bottles,  the  accused  person  came  from

backside and caught in her breast and vagina. 

From the evidence of victim (P.W.2), it  is  clear that the

accused person did not  attempt  to  commit  rape on her,  because  the

accused person did not take any further steps after caught in her breast

and vagina. So, the appellant had not committed the offence punishable

u/s- 376/511 of I.P.C. 

The victim (P.W.2) also did not state in her evidence that

the accused person trespassed into her house.

So,  Ld.  Trial  Court  below ought  to  be  opined  that  the

prosecution has failed to prove the case beyond reasonable doubt.

(iv) That, P.W.8 (M/O), stated that she medically examined

the  victim (P.W.2).  She,  in  her  evidence,  stated  that  the  age  of  the

victim (P.W2) is above 18 years and there was no any recent sign of

sexual intercourse and also no injury seen.

8. Ld. Advocate for the accused/appellant argued that the Ld.

Trial court has failed to appreciate the evidence on record in its proper

perspective and thereby arrived at an erroneous decision.

9 On the contrary, Ld. Addl. P.P. strenuously argued that the
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Ld.Trial  Court  has  rightly  arrived  at  the  decision  and  hence,  the

impugned Judgment and order of conviction needs no interference by

this Court.

10. On the backdrop of foregoing arguments advanced by the

Ld. Counsels of both sides, now let us have a scrutiny on the evidence

on record, on the basis of which the Ld. Trial Court has recorded the

conviction.

        DISCUSSIONS, DECISION & REASONS THEREOF:

11. PW1, Sri Bhogoban Roy, stated that he is the informant of

the case. Ext.2 is the ejahar lodged by him and Ext.2(1) is his signature

thereon.  One day,  about  2  months  back,  at  about  10:00 a.m.  at  his

residence, the accused person trespassed into his house and caught hold

of  his  victim daughter  and  touched  her  (victim)  breast  and  vagina.

Thereafter,  the  accused  person  went  away  by  taking  away  unused

articles from his house. He saw the accused person was sitting on the

floor and the girl was sitting on the bed of his house.

12. PW2, the victim, stated that the informant Bhogoban Roy

is her father. She knows the accused person. One day, while she was

collecting unused bottles, the accused person came from backside and

caught her in her breast and vagina. She told the matter of her maternal

aunt.

13. PW3, Smti. Munni Chauhan, stated that she knows both

the parties  of  this  case.  The victim (P.W.2)  is  her  sister-in-law.  The

incident  took  place  about  2  months  ago,  at  about  10  a.m.  at  the

residence  of  victim  (P.W.2).  The  victim  (P.W.2)  informed  to  her

maternal  aunt  that  the  accused  person  has  touched  her  breast  and

vagina. On the day of occurrence, the accused person was about to flew
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away, they tried to restrain the accused person, but the accused person

managed to flew away from the place of occurrence. But the villagers

caught hold of him.

14. PW4,  Sri  Phulbasi  Chouhan,  stated  that  he  knows  the

informant- Bhogoban Das (P.W.1) and his victim daughter (P.W.2) and

the accused person. The incident took place about 2 months back. The

victim (P.W.2) came to his house and stated before him that he accused

person touched her breast and vagina. When, they tried to catch the

accused person, he fled away from there. Then, they raised hue and cry.

On  hearing  their  hue  and  cry,  the  village  people  caught  hold  the

accused person. The accused person has confessed his guilt before the

village people.

 15. PW5, Sri  Kadomoni Chouhan, stated that  he knows the

informant  (P.W.1)  and  his  victim daughter  (P.W.2)  and  the  accused

person. The informant- Sri Bhogoban Roy is his maternal uncle. The

victim (P.W.2) is his sister-in-law. He has not seen the occurrence. One

day,  at  about 10:00 a.m.,  the victim (P.W.2)  came to his  house and

informed  about  the  occurrence  before  his  mother-in-law-  Phulbasi

Chouhan stating that the accused person had touched her private parts

of her body. Then, they raised hue and cry, on hearing this the accused

person  fled  away,  but  the  village  people  caught  hold  of  him  and

brought him to the police station.

16. P.W.6,  Sri  Prasenjit  Das,  stated  that  he  knows  the

informant  (P.W.1)  and  his  victim daughter  (P.W.2)  and  the  accused

person. The incident took place about 2 months back, at about 11 a.m.

As he heard hue and cry towards the house of informant- Bhagaban

Das, he went into his house. He saw seven people along with other co-

villagers  gathered  at  his  (P.W.1)  residence  and  caught  hold  of  the

accused person and brought him to the police.



6

17. P.W.7,  Sri  Jitu  Prasad  Bora,  stated  that  he  knows  the

informant  (P.W.1)  and  his  victim daughter  (P.W.2)  and  the  accused

person.  The  incident  took  place  about  2  months  back,  at  about

10:00/11:00 a.m. at Bejibari at the residence of informant- Bhagaban

Roy (P.W.1). On hearing hue and cry towards the house of informant-

Bhagaban Das (P.W.1), he went into his house. On reaching there, the

victim (P.W.2) stated to him that the accused person touched her private

parts.  In  his  presence,  the  village  people  handed  over  the  accused

person to the police.

18.    P.W.8,  Dr.  Queen  Baruah  (M/O),  stated  that  on

20.09.2017, at about 12:40 p.m., she was on duty at N.L.C.H. on that

day,  she  has  examined  the  victim  (P.W.2),  on  being  escorted  and

identified  by  Smti.  Jyotsna  Dutta.  After  examination,  she  gave  her

opinion that  there  was no any external  injury  seen.  The  age  of  the

victim girl is above 18 years. There was no any sign of recent sexual

intercourse and also no injury seen. Ext.1 is her medical examination

report and Ext.1(1) is her signature thereon.

19. P.W.9,  Sri  Dipankar  Jyoti  Borah  (I/O),  stated  that  on

19.09.2017, he was working at Laluk P.S. as S.I. of Police and on that

day, the informant- Sri Bhagaban Das (P.W.1) lodged an ejahar at Laluk

P.S., the same was received by the then O/C, Sri Biren Boruah, Laluk

P.S.  and  registered  a  case,  vide  Laluk  P.S.  Case  No.294/17  u/s-

448/376/354(B)/511  of  I.P.C.  Thereafter,  the  then  O/C,  Laluk  P.S.

entrusted him to investigate into the case. After receiving the charge of

investigation, he recorded the statement of victim u/s- 164 of Cr.P.C. in

the Court.  Ext.5  is  the statement  of  victim.  He visited  the  place  of

occurrence and drew the sketch map of the place of occurrence. Ext.4 is

the sketch map of the place of occurrence and Ext.4(1) is his signature

thereon.  He  has  sent  the  victim  girl  to  the  hospital  for  getting  her



7

medical  examination  report.  He  collected  the  medical  examination

report of the victim girl regarding her age. He has filed the charge-sheet

against the accused person u/s- 448/376/354(B)/511 of I.P.C. Ext.6 is

the said charge-sheet and Ext.6(1) is his signature thereon.

    Appreciation of evidence:

20.           There is no eyewitness to see the occurrence. 

Age of the victim:

21.  The  victim  (P.W.2),  during  trial  in  her  deposition,

recorded on 22.11.2017, stated her age to be about 13 years. But, in her

statement recorded on 20.09.2017, u/s- 164 of Cr.P.C. stated her age to

be about 17 years. The Medical Officer (P.W.8) on examination of the

victim (P.W.2) has opined that the age of the victim is above 18 years.

The  prosecution  has  failed  to  produce  any  age  proof

documents/certificates  relating to the age of the victim to ascertain her

real age. In the absence of any age proof documents/certificates, the

medical opinion, given by the doctor (PW8), can safely be held to be

the actual age of the victim (P.W.2). So, the victim is a major, above 18

years on the day of occurrence, i.e. 19.09.2017. 

22.    Here  P.W.2  is  victim-cum-prime  witness  in  the  instant

case. Her deposition is that on the day of occurrence she was collecting

some unused bottles and then the accused person came from backside

and caught in her  breast  and vagina.  She reported the matter to her

maternal aunt. 

 23.   In her statement recorded u/s- 164 of Cr.P.C., the victim

(P.W.2), inter alia,  stated that on the day of occurrence, the accused

person Amiruddin from backside caught in her breast, body and private

parts and penetrated her hands inside her. She told her maternal Aunt

Phulbasi Chouhan about the incident. 

 24.   From the above, it is seen that the victim (P.W.2) in her
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deposition  before  the  Court  recorded  on  22.11.2017  and  in  her

statement u/s -164 of Cr.P.C. recorded on 20.09.2017 nowhere uttered a

single word regarding the date, time, year  of the incident and also the

place of occurrence  that  took place on 19.09.2017, which are the basic

requirements in a criminal case to be established by the prosecution to

prove its case and failing which creates doubts on the prosecution case. 

Besides, the victim in her deposition as PW2 stated that

accused  person  caught  in  her  breast  and  vagina,  whereas,  in  her

statement  recorded u/s-164 of  Cr.P.C,  the victim stated that  accused

caught in her breast, body and private parts and penetrated her hands

inside  her  body.  Thus,  the  victim  has  made  different  versions  at

different points of time regarding the acts of sexual assault committed

upon her by the accused person.

    Further, the victim (P.W.2) in her statement recorded u/s-

164 of Cr.P.C., stated that she narrated the incident to her maternal aunt

One Phulbasi Chouhan (P.W.4), but in her deposition before the Court,

she (victim) has failed to state the name of the said maternal aunt. 

So, the testimony of the victim (P.W.2) to the effect that

accused person touched in her  breast and vagina is not found to be

trustworthy and convincing. 

25. P.W.1  is  the  father  of  the  victim (P.W.2).  P.W.1,  in  his

examination-in-chief, stated that he saw the accused person sitting on

the floor and the victim (P.W.2) on the bed at his residence.

 In cross, he clearly stated that he was not present at the

time of occurrence. He also admitted that he does not know about the

contents of the ejahar. So, the testimony of P.W.1 seeing the accused in

his residence is not found to be believable.

26. P.W.3 is a hearsay witness.
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27. Phulbasi Chouhan (PW4), so-called maternal aunt of the

victim, stated that the victim (P.W.2) told him about the incident, but

she has failed to state as to on which date the victim told her about the

incident.

28. PW-5, PW-6 and PW-7 all are hearsay witnesses. They did

not  state  as  to  from whom they heard  about  the  incident.  So,  their

evidence is of no help to the prosecution. So, her evidence is not found

reliable.

PW-7  stated  that  the  local  people  caught  the  accused

person and handed over him to the police, whereas PW-9 (I.O) did not

state this fact. 

29. The  Medical  Officer  (PW-8)  does  not  support  the

allegation of attempt of rape upon the victim as the M.O found no sign

of sexual intercourse and injury on the victim (P.W.2).

Law points 

30. In  every  crime,  there  is  first, intention  to  commit  it;

secondly, preparation to commit it and  thirdly, attempt to commit it.

Attempt  to  commit  an  offence  begins  when  the  preparation  are

complete  and  the  miscreant  commences  to  do  something  with  the

intention of committing the offence, and which is a step towards the

commission of the offence.

31. In the instant case, from the evidence on record, it is seen

that the accused person touched in the breast and vagina of the victim

and thereafter he did not do any act towards its commission. Thus, the

acts of the accused person i.e. only touching the breast and vagina of

the prosecutrix (PW3) as per her version, by the accused person did not

go beyond the stage of preparation and such acts of the accused person

do not constitute any offence of attempt to rape upon the victim by the

accused person.
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32. In  view  of  the  above  discussions,  it  is  found  that  the

prosecution has failed to prove its case u/s 448/354(B)/376/511 of IPC

against the accused person beyond all reasonable doubts. Hence, the

impugned Judgment and order of conviction passed by the Ld. Trial

Court is hereby set aside.

33.       In the result, the appeal is allowed, on contest, without

cost.

34. The accused/appellant  is  set  at  liberty forthwith and his

bail bond shall remain in force for another six months from today.

35. Send back the LCR along with a copy of this Judgment to

the learned Lower Court.

36. The Case is disposed of accordingly. 

Given under my hand and Seal of this Court on this 23 rd

day of July, 2019. 

  

                     (P.C. Kalita)
              Addl. Sessions Judge, (FTC),

                                   Lakhimpur, North Lakhimpur.

Dictated & Corrected by me:

(P.C. Kalita)
Addl. Sessions Judge, (FTC),
Lakhimpur, North Lakhimpur.

Transcribed & typed by me:
 Sri Manish Kumar. (Steno)

A P P E N D I X:
Prosecution witnesses:
PW1, Sri Bhagaban Roy 
PW2, Smti. Anju Kumari 
PW3, Smti. Munni Chauhan 
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PW4, Smti. Phulbasi Chouhan 
PW5, Sri Kadomoni Chouhan 
PW6, Sri Prasenjit Das 
PW7, Sri Jitu Prasad Bora
PW8, Dr. Queen Baruah (M/O) & 
PW9, Sri Dipankar Jyoti Borah (I/O)

Prosecution exhibits:
Ext.1- Medical Examination report.
Ext.2- Ejahar
Ext.3-  X-ray report.
Ext.4- sketch map of the place of occurrence.
Ext.5- statement u/s- 164 of Cr.P.C.
Ext.6- Charge-sheet.
Defence  witnesses:
Nil

Defence exhibits:
Nil

( P.C. Kalita)
Addl. Sessions Judge, (F.T.C),
Lakhimpur,  North  Lakhimpur.


