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IN THE COURT OF ADDITIONAL SESSIONS JUDGE (F.T.C),     

LAKHIMPUR, NORTH LAKHIMPUR.

 P R E S E N T 
Sri P.C. Kalita, AJS,
Additional Sessions Judge,(F.T.C),
Lakhimpur, North Lakhimpur.

Criminal Appeal No.10(2)2017.

                   
P A R T I E S 

Sri Manuj Dutta : Appellant.
-Versus-

The State of Assam : Respondent.

A P P E A R A N C E
For the Appellant  :  Mr. Arup Borah, Ld. Advocate.    
For the State/respondent :  Mr. M.P. Hazarika, Ld. Addl. P.P.

Argument heard on  : 10.04.2019, 16.05.2019, 19.06.2019
   and 12.07.2019.

Judgment delivered on  :  12.07.2019.

                                      J  U  D  G  M  E  N  T

1. This appeal has been preferred by the appellant against the

Judgment and order of conviction dated 16.03.2017 passed by the learned

Sub-Divisional  Judicial  Magistrate,(M)Dhakuakhana  in  G.R.  Case

No.205/16  thereby  convicting  and  sentencing  the  accused/  appellant  to

undergo  R.I.  for  2(two)  years  with  a  fine  of  Rs.6,000/-  (Rupees  six

thousand) only, i/d to undergo R.I. for another 6(six) month u/s-  354 of

I.P.C.

2. The gist  of  the  prosecution  case  as  reflected  in  the  ejahar

lodged by the informant Smti Bornali Dutta is that on 18.7.2016 at about
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10:00 a.m. the accused/appellant entered into her house and attempted to

commit rape on her. She made hue and cry and then the accused had fled

away after being assaulted her.

3. On receipt of the Ejahar, the Police registered Dhakuakhana

P.S. Case No. 123/2016, U/s-448/354 of IPC and started investigation into

it.  On completion of the investigation of the case,  police submitted the

charge-sheet against the accused person u/s- 448/ 354 of I.P.C.

4. On  appearance  of  the  accused  person  the  Ld.  Trial  Court

framed the charges u/s- 448/354 of I.P.C against him and the charges were

read over and explained to him to which he has pleaded not guilty.

5. In order to prove the charges, the prosecution has examined

as many as 8(eight) witnesses. The accused person was examined u/s- 313,

Cr.P.C.  The pleas of the accused person are of total denial and he has

declined to adduce any defence witnesses.

6. The Ld. Trial Court, upon perusal of the case record and after

hearing the arguments of both sides, passed the impugned judgment and

order of conviction against the accused person, as aforesaid.

7. On  being  aggrieved  with  the  Judgment  and  order  of

conviction dated 16.03.2017 passed by the Ld. Trial Court, the appellant

has preferred the present appeal, on amongst, the following grounds:

     i) That, the Ld. Trial Court has erred in law and facts and has

failed to appreciate the evidence on record in its proper prospects. 

ii)  That  the  Ld.  Trial  Court  has  ignored  the  vital  point  of

contradictions,  omissions  and  exaggerations  in  the  evidence  of  the

prosecution witnesses.

(iii)  For  that  P.W.1  &  2  stated  that  the  accused  appellant

assaulted P.W.1 in her buttock with a stick. PW.7(doctor) also proved the

injury on the person of PW.1 which was simple in nature and caused by

blunt weapon. But the learned magistrate did not explain an offence u/s
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323 IPC to the accused. 

 8.  Ld. Advocate for the appellant argued that the Ld. Trial Court

has failed to appreciate the evidence on record on its proper perspective,

charge-wise and has failed to discuss and to arrive at a decision on the

point  u/s  448  IPC,  hence,  he  has  prayed  to  set  aside  the  impugned

Judgment and order of conviction passed by the Ld. Court below.

9. On the other hand, Ld. Addl. P.P., submits that the Ld. Trial

Court  has  rightly  arrived  at  the  decision  and  hence,  the  impugned

Judgment and order of conviction needs no interference.

DISCUSSIONS, DECISION & REASONS THEREOF.

10. I have perused the case record and heard argument advanced

by the Ld. Advocates of both sides. 

11. Before going to decide the merit  of  the appeal,  let  us first

discuss, the point upon perusal of the case record it is seen that the Ld.

Trial  court,  vide  order  dated  31.11.2016,  framed  formal  charges  u/s-

448/354 of IPC against the accused person in a separate sheet, which has

been tagged with the Case record. After conclusion of trial ld-trial court

vide  impugned  judgment  and  order  dated  16.03.2017  convicted  and

sentenced the accused u/s- 354 of IPC, only as aforesaid, but  the Ld. Trial

court has failed to discuss and thereby to arrive at a decision on the charge

u/s-448 of IPC.

12. Besides,  PW.1 (the victim) in  her  deposition  clearly stated

that accused assaulted her twice with a stick (kesha gasar) in the left leg. 

PW.2, Pabitra Dutta, husband of the victim, also stated that he

saw the accused assaulting his wife (PW.1) twice with a stick.

Dr.  Bipin  Das  (M.O)  is  examined  as  PW.7.  He  (M.O)

medically examined the victim and found bruises in left buttock having

reddish  colour  on  her,  which  is  simple  in  nature  and  caused  by  blunt
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weapon. In spite of these evidence available in the case record, aforesaid,

during trial, the ld. Trial court, has not framed a charge u/s-323 of IPC

along with the charges u/s-448/354 of IPC against the accused, which was

required to be done for just decision of the case. 

14. Hence, in the considered view of this Court, it is a fit case to

remand to the Ld. Trial Court for delivering a Judgment afresh.  Therefore,

the impugned Judgment and order dtd.11.08.2016 is hereby set aside.

15. In view of the above discussions, the appeal is disposed of

accordingly.

16. Send back the LCR along with a copy of this Judgment to the

learned Trial Court for compliance.

            Given under my hand and seal of this Court on this the 12th

day of July, 2019.

                     (P.C. Kalita)
              Addl. Sessions Judge, (FTC),

                                   Lakhimpur, North Lakhimpur.
Dictated & Corrected by me:

(P.C. Kalita )
Addl. Sessions Judge, (FTC),
Lakhimpur, North Lakhimpur.

 Transcribed & typed by me:
 Shri  D. Chetia, (Steno)


