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IN THE COURT OF ADDITIONAL SESSIONS JUDGE (F.T.C),
LAKHIMPUR, NORTH LAKHIMPUR. 

 P R E S E N T 
Sri P.C. Kalita, AJS, 
Additional Sessions Judge,(F.T.C), 
Lakhimpur, North Lakhimpur. 

Sessions Case No.111(NL)2016. 
U/s- 366/376  of IPC. 

          State of Assam 
      -Versus- 
Sri Rajib Phukan, …... Accused. 

 

A P P E A R A N C E 
For the State  :  Mr. M.P. Hazarika, Ld. Addl. P.P. 
For the Accused  :  Mr. G. Sahu, Ld. Advocate.

Date of evidence : 29.07.2016, 16.09.2016, 06.10.2016,
  07.10.2016, 08.12.2016, 06.04.2018
  07.05.2018.  

Argument heard on : 15.06.2018, 26.09.2018, 14.12.2018,
  11.01.2019, 06.06.2019, 04.07.2019,
  29.07.2019.

Judgment delivered on : 29.07.2019.
 

                                J  U  D  G  M  E  N  T 

1. The prosecution case, inter-alia, in brief, is that informant-

Sri Mohan Cheringia lodged an ejahar at Narayanpur P.S. alleging that

the accused persons namely, Sri Rajib Phukan, Bipul Baruah and Sri

Naren Borah on 10.05.2016, at about 9:00 p.m., came to his residence

in  a  bike,  and  administered  Pepsi  mixing  with  some  intoxicating

substances to his victim daughter, aged about 13 years, reading in class-

VIII  and  thereafter,  kidnapped  her  and  kept  her  confined  some
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unknown places, as informed by one Smti Sikhamoni Phukan, the wife

of accused Rajib Phukan.

2. On  receipt  of  the  ejahar,  a  case  was  registered  vide

Narayanpur P.S. Case No.83/16 dtd.11.05.2016, u/s- 328/366(A)/34 of

IPC and then the police conducted the investigation of the case and

after  completion  of  the  investigation  submitted  charge-sheet  u/s-

366(A) of IPC against the accused person namely, Sri Rajib Phukan.

3. On production of  the accused person before the learned

Committal Court, the learned Magistrate after giving copy of the case

to him and notifying the learned Public Prosecutor, committed the case

to the Court of Sessions. 

4. The case is received by this Court on transfer for disposal.

On production of the accused person before this Court and after hearing

both sides charges under section- 366/376 of IPC are framed against

him, the same are read over and explained to  him to which he has

pleaded not guilty. 

5. During trial prosecution has examined as many as 8(eight)

witnesses, including the M.O. & I.O. One witness is examined as CW1.

The accused person is examined u/s- 313 of Cr.P.C. The pleas of the

accused person are of total denial and he has declined to adduce any

defence evidence. 

6. POINT FOR DETERMINATION:

1. Whether the accused person on or about 10.05.2016 at
9:00 P.M. at village- Bharpur under Narayanpur P.S., kidnapped (or
abducted) the prosecutrix, the daughter of the informant- Sri Mohan
Charengia,  from  her  house,  (by  criminal  intimidation  or  abuse  of
authority or by other methods of compulsion induced the said girl) with
intent that she may be compelled ( or knowing it likely that she will be
compelled to) marry him against her will or in order that she may be
forced (or seduced ) to illicit intercourse or knowing it likely that she
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will be forced (or seduced) to illicit intercourse with him, and thereby
committed  an  offence  punishable  under  Sections  366  of  I.P.C.,  as
alleged?

2. Whether the accused person on or about the same date, time and
place, committed rape on  the prosecutrix, daughter of informant Sri
Mohan Charengia, by laying her on bed inside the room of a house and
also  showing  threat  to  her,  and  thereby  committed  an  offence
punishable under Sections 376 of I.P.C., as alleged?

DISCUSSIONS, DECISION & REASONS THEREOF:

7. I  have carefully  perused the evidence  and the materials

available  in  the  case  record.  Heard  arguments  advanced  by the  Ld.

Advocates of both sides.  Now, let us examined the evidence on record

to decide the case at hand.       

8. PW.1,  Dr.  Maichena  Bailung  (M/O),  stated  that  on

12.05.2016, she was at North Lakhimpur Civil Hospital on emergency

duty and on that day at about 2:45 p.m. she examined the victim girl,

daughter of Sri Mohan Charengia,  identified by woman constable/ 179

Mrs. Rekha Moni Bora and on examination found as follows:-

Age of the girl is above 17 years and below 18 years, as

per X-ray report submitted by the radiologist Dr. A. Sattar Talukdar.

As per her opinion, she found no sign of rape, no injury on

the private part of victim. 

Ext.1  is  medical  report  and  Ext.1(1)  is  her  signature

thereon. Ext.2 is the radiologist report and Est.2(1) is the signature of

said Dr.A.S. Talukdar, which I know.

9. PW.2, Sri Tarun Borah, stated that the accused person and

the  informant  are  his  co-villagers.  The  occurrence  took  place  on

10.05.2016. The accused person used to work in the house of informant

Mohan.  The  victim  girl  was  missing  and  after  two  days  of  the

occurrence, she was recovered with the help of Police.
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10. PW.3,  Sri  Narayan  Charengia  (younger  brother  of

informant)  stated that  the accused person used to stay in their  same

village.  He has no knowledge about the occurrence. On 10.05.2016 his

wife Nabanita informed him over telephone that the victim daughter of

informant was taken away by the accused person. After 2/ 3 days later,

he came to know from his informant elder brother that the victim girl

was taken back and at that time, she (victim) was about 15/16 years

old. 

11. PW4,  the  victim  girl,  stated  that  the  informant  is  her

father.  She  knows  the  accused  person,  who  was  a  painter.  The

occurrence took place on 10.05.2016 at about 9:30 p.m.  At that time,

while she was watching T.V. in her house along with her cousin brother

Dhan and two persons, whose names were not known to her and then

the accused Rajib Phukan came to their house and gave them a Pepsi to

drink. Accordingly, all of them drank it and felt in sleep. At that time,

the  accused  took  her  in  his  bike  and  next  morning,  she  found

themselves that they arrived in a house where an old couple stayed. At

that time, she was totally naked and one blanket was over her body.

The old couple put vermilion on her forehead and the accused told her

that from that moment she became his wife. Thereafter,  the accused

brought  her  to  his  relative’s  house,  where  she  had  taken  meal.

Subsequently, after 3 days of the occurrence, the police recovered her

from the  possession  of  the  accused  person.  During  those  days,  the

accused person committed rape on her. The police got her statement

recorded before the Court. Ext.2 is her said statement recorded u/s- 164

of Cr.P.C. and Ext.2(1), 2(2) and 2(3) are her signatures thereon. 

12. PW5,  Sri  Naren  Borah,  stated  that  he  used  to  work

together with the accused person. He knows both the informant Mohan

Charengia and his victim daughter, in whose house he used to work. He
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does not know anything about the occurrence. After lodging this case,

he came to know that the accused person had kidnapped the victim girl.

13. PW6,  Sri  Mohan  Charingia  (informant),  stated  that  the

occurrence took place on 9.05.2016 and at the time of occurrence, he

and his wife were at Guwahati. At that time, he received one telephone

call from the wife of accused informing him that the accused person

offered Pepsi to drink to his victim daughter and after consuming it, his

daughter became unconscious and then the accused person had taken

away his daughter in his motorcycle. Thereafter, he informed the said

matter  to  his  nearby  persons  over  telephone  and  accordingly,  one

Nandeswar Bora and one school teacher Babul searched his daughter in

their locality, but they did not find out him. After returning home from

Guwahati,  he lodged an ejahar  at  Narayanpur  P.S.  Ext.3  is  the said

ejahar and Ext.3(1) is h s signature thereon. The ejahar was written by

one of his neighbourer as per his version. About three nights after the

occurrence,  police  recovered  his  victim  daughter  from  the  village

namely Hilikhaguri.  The police sent his victim daughter for medical

examination and also produced her before the Court for recording her

statement. At the time of occurrence, his daughter was 13 years old and

was reading in class VIII and her date of birth is 11.01.2003, which he

has produced before the police. Ext.4 is the said birth certificate of his

victim daughter. He came to know from his victim daughter that the

accused person committed rape on her by threatening her. His victim

daughter does not understand Assamese language.

14. PW7, Sri Subhash Ch. Doley, S.I. of Police (I/O), stated

that on 11.05.2016, he was serving as Officer In-charge at Narayanpur

P.S. and on that day, he received an ejahar at the said P.S. lodged by the

informant  Sri  Mohan  Charingia,  resident  of  village-  Bharpur  under

Narayanpur P.S.  and registered the same vide Narayanpur  P.S.  Case
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No.83/2016 u/s- 328/366(A)/34 of IPC. Ext.3 is the said ejahar and Ext.

3(2)  is  his  signature  thereon  receiving  the  same.   Thereafter,  he

endorsed the investigation of the case to ASI Pratap Tamuli Phukan and

after  completing  the  preliminary  investigation,  ASI  Pratap  Tamuli

Phukan  handed  over  the  Case  Diary  to  him.   Thereafter,  he  after

perusing the Case Diary and relying on the materials gathered by the

I.O., submitted charge sheet against the accused Sri Rajib Phukan u/s-

366(A) of IPC.  Ext.5 is the charge sheet and Ext.5(1) is his signature

thereon.

15. PW.8,  Sri  Pratap  Tamuli  Phukan,  ASI  of  police  (I/O),

stated that on 11.05.2016, he was serving as ASI at Narayanpur P.S. and

on that day, one Mohan Charengia lodged an ejahar at the said P.S.,

which was received by the then O/C of Narayanpur P.S. Subhan Ch.

Doley and he entrusted him to investigate the case. Ext.6 is the said

FIR Form (original) and Ext.6(1) is the signature of O/C, Subhan Ch.

Doley  thereon.  During  the  investigation,  he  visited  the  place  of

occurrence, prepared a sketch map of the place of occurrence. Ext.7 is

the said sketch map and Ext.7(1) is his signature thereon. Thereafter, he

recorded the statements of the witnesses including the informant u/s-

161  of  Cr.P.C.  He  sent  the  victim  girl  to  the  Doctor  for  medical

examination and also produced her before the Court for recording her

statement  u/s-  164  of  Cr.P.C.  He  seized  one  motorcycle  from  the

possession  of  the  accused  person  Rajib  Phukan,  in  presence  of

witnesses, as the said motorcycle was involved in the commission of

the alleged offence.  Ext.8 is the said seizure list  and Ext.8(1) is  his

signature thereon. He arrested the accused person Rajib Phukan and

produced him before the Hon'ble Court. On completion of preliminary

investigation,  he  handed  over  the  Case  Diary  to  the  then  O/C  of

Narayanpur P.S., who subsequently, submitted the charge-sheet in this
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case.

16. CW-1, Sri Himeswar Borah, stated that he does not know

the informant. He also does not know the victim girl  as well as the

accused  person.  He  does  not  know  anything  about  the  alleged

occurrence.

Appreciation of evidence:

(Offence u/s-366 of IPC)

17. There is no eye witness to see the occurrence.

18.     The deposition of the victim (PW4) is that on the night of

occurrence  i.e.  on  10.05.2016  at  about  9:30  p.m.,  while  she  was

watching T.V. in her house along with her cousin brother Dhan, other

two persons, one is Rajib and the name of other person was not known

to her and at that time, accused Rajib Phukan came to her residence in a

bike and gave them Pepsi to drink and after drinking it, she felt asleep.

Thereafter,  the  accused took her  in  his  bike  and next  morning,  she

found herself that she arrived in a house of an old couple. Thereafter,

the accused brought her to one of his relative’s house. After 3 days of

the occurrence,  the police recovered her  from the possession of  the

accused person.

     PW4 (victim), in cross, stated that a case was filed against

one Deebjyoti Gogoi alleging that said Deebjyoti Gogoi did bad acts

with her. She admitted that she cannot say as to how the accused person

had taken away her. 

19.    In  her  statement  recorded  u/s-  164  of  Cr.P.C.  dtd.

13.5.2016 ( Ext.2),the victim (PW4), inter- alia, stated that on the night

of occurrence, her brother, one cousin brother and their maid servant

were  present  at  home.  The  accused  person  had  forcibly  taken

away her in a bike to some unknown place and next day, took her to

some other house. 
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Thus,  it  is  seen  that  the  victim  herself  gave  different

statements at different points of time regarding the persons present at

the time of taking her away by the accused person and she brought a

different story of offering her to drink ‘Pepsi’ in her evidence, during

trial.

20. Besides, the prosecution has failed to produce said Dhan,

cousin brother of the victim and one Rajeeb, who were present at the

time of   alleged kidnapping, who are the vital witnesses to prove its

case.  Non-  examination  of  such  vital  witnesses  by  the  prosecution

creates doubt on the prosecution case. 

21. The victim also stated that the police recovered her from

the possession of the accused person, whereas the I/O (PW8) in cross,

stated  that  he  recovered the  victim girl  from the  possession  of  one

Hemeswar  Borah  (CW1),  not  from  the  possession  of  the  accused

person.    

22. According to the victim girl, after having Pepsi she fell in

sleep and then the accused took away her in a bike. Taking away the

victim girl in a bike when she was in a sub-conscious state, is an absurd

statement.  The fact  of  offering Pepsi  to drink to the victim and her

taking away by the accused person in a bike are not stated by the victim

in her statement recorded u/s- 164 of Cr.P.C. During her stay with the

two families, she raised no alarm, nor disclosed about the incident to

anybody else.

So, the testimony of the victim that the accused person had

taken away her after administering ‘Papsi’, does not inspire confidence.

23. PW2 and PW3 are hearsay witnesses and do not support at

all the prosecution case.

24. PW5 is a painter, who used to perform painting works in

the house  of  informant  along with  the  accused person.  In  cross,  he
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(PW5)  stated  that  they  did  not  get  their  wages  from the  informant

(PW6)  and  the  informant  had  to  pay  Rs.1,30,000/-  to  the  accused

person. 

Rape ( offence u/s- 376 of IPC)

25. The deposition of the victim that the accused person after

taking her away kept her with two families and during that period the

accused person committed rape on her, but the victim has failed to state

categorically  the  time,  date  etc.  when  the  accused  person  had

committed rape on her. At that time, she was totally naked and one

blanket  was  over  her  body.  She  also  stated  that  the  old  couple  put

vermilion  on  her  forehead  and  the  accused  told  her  that  from that

moment she became his wife.

In her statement recorded u/s- 164 of Cr.P.C., the victim

stated that in the morning she found her in a naked condition and as

such, she assumed that she was raped by the accused person. 

Thus,  the  contradictory  statements  of  the  victim  to  the

effect that she finding herself in a naked condition and so presuming in

one occasion to have committed rape on her by the accused, and stating

in other occasion that the accused had committed rape on her, are not

found to be trustworthy and convincing.

26. PW6, father  of  the victim is  a  hearsay witness,  who in

cross, stated that the accused person used to perform painting works in

his residence.  He admitted that  prior  to the alleged incident  another

case was filed against one Deebjyoti Gogoi, which was registered vide

Special (POCSO) Case No.06/2015.

27. The M.O. does not support all the allegation of rape, as

she did not find any sign of rape and injury marks upon the victim. 

 28.    The other PWs also do not support her (victim) allegation

of rape.
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29. In  view  of  the  above  discussions  and  considering  all

aspects,  I hold that the prosecution has failed to prove the case u/s-

366/376  of  IPC  against  the  accused  person  beyond  all  reasonable

doubt. Hence, I acquit him from the said offence on benefit of doubts. 

30.     The accused person be set at liberty and his bail bond shall

remain in force for another 6(six) months from today.

31. The  seized  documents,  if  any,  be  given  to  its  original

owner, in due course of time.

32. The case is disposed of accordingly.

            Given under my hand and seal of this Court this the 29 th

day of July, 2019. 

                      (P.C. Kalita) 
              Addl. Sessions Judge (FTC),

                                   Lakhimpur, North Lakhimpur. 
Dictated & Corrected by me: 

(P.C. Kalita) 
Addl. Sessions Judge (FTC), 
Lakhimpur, North Lakhimpur. 

Transcribed & typed by me: 
 Sri  D. Chetia, (Steno) 

A P P E N D I X: 
Prosecution witnesses: 
PW.1, Dr. Maichena Bailung (M/O), 
PW.2, Sri Tarun Borah
PW.3, Sri Narayan Charengia 
PW4, the victim girl
PW5, Sri Naren Borah
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PW6, Sri Mohan Charingia 
PW7, Sri Subhash Ch. Doley,
PW.8, Sri Pratap Tamuli Phukan

Court witnesses: 
CW-1, Sri Himeswar Borah

Prosecution exhibits: 
Ext.1- medical report 
Ext.2- statement recorded u/s- 164 of  Cr.P.C.
Ext.3- ejahar 
Ext.4- birth certificate 
Ext.5- charge sheet 
Ext.6- FIR Form (original) 
Ext.7-  sketch map 
Ext.8-  seizure list 

Defence  witnesses:
Nil. 

Defence exhibits:
Nil 

( P.C. Kalita) 
Addl. Sessions Judge, (F.T.C), 
Lakhimpur,  North  Lakhimpur.


