
                                                       1

IN THE  MOTOR ACCIDENT CLAIM TRIBUNAL,  LAKHIMPUR, 
NORTH LAKHIMPUR.

M.A.C. Case No.104/2015.

P R E S E N T:
Sri P.C. Kalita, A.J.S.
Member, M.A.C.T.,
Lakhimpur, North Lakhimpur.

P A R T I E S:
1. Md. Abdul Jabbar,     : Claimant.
            -Versus-
1. Md. Manjur Miya (ex-parte).
2. Sri Rudra Bahadur Thapa (Owner). 
3. Sri Rajendra Kr. Verma (Driver).

          4. M/s- Chola General Insurance Co. Ltd.  : Opp. Parties.

A P P E A R A N C E:
For the claimant     : Mr. B. Ghosh, Ld. Counsel.
For the O.P. No.12 & 3     : Mr. L. Saikia, Ld. Counsel.
For the O.P. No.4     : Mr. S.I. Hazarika, Ld. Counsel.

Evidence recorded on     : 15.11.2018, 25.02.1019.
Argument heard on     : 09.04.2019, 10.05.2019.
Judgment delivered on     : 10.05.2019.

J  U  D  G  M  E  N  T

1. This is an application under section-166 & 140 of M.V. Act

filed by the claimant Abdul Jabbar praying for compensation on account

of death of his mother Joibur Nessa in a motor vehicle accident.

2. The brief facts leading to the filing of this application is that

on 09.07.2012 while  his  deceased  mother  Joibur  Nessa  was traveling

from  Harmoty  towards  Kesaria,  District-  Motihari,  Bihar  in  a  Night
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Super bus bearing registration No.AS-01/CC-7978 and when she reached

near  Jaljali  on  N.H-  31  under  Borpeta  District,  at  about  12:30  a.m.,

suddenly  the  said  vehicle  driven  by  its  driver  in  rash  and  negligent

manner met with an accident. As a result of the accident, the mother of

the claimant Joibur Nessa sustained multiple injuries on her person and

died on the spot.  In respect  of  the said accident,  a  criminal  case was

registered  vide  Borpeta  P.S.  Case  No.1083/12,  u/s-279/304(A)  of  IPC

against the driver of the said offending vehicle. So, he claims an amount

of  Rs.3,10,000/-  from the  O.P.  as  compensation  for  the  death  of  his

mother.

3. On receipt of the claim petition, notices were issued to the

O.Ps i.e. the owner as well as the driver of the offending vehicle and also

to the insurance company i.e. the insurer of the offending vehicle. 

4. In spite of issuance of notice on several times, the O.P. No.1

has failed to appear before the Court. So, the case was proceeded ex-

parte against this O.P. No.1 vide order dtd.26.07.2018.

 5.   The  O.P.  No.2  (Driver)  and  O.P.  No.3  (owner)  have

contested the case by filing a joint Written statement contending, inter-

alia,  that these O.Ps.  have no knowledge whether the deceased Joibur

Nessa was a passenger of the offending bus on the alleged day.  That,

there  were  valid  R/C,  F/C  and  Insurance  Policy  and  other  relevant

document  in  respect  of  the  offending vehicle  at  the  time of  accident.

Hence,  the  O.P.  No.  2  and  3  have  prayed  to  exempt  them from the

liabilities of the compensation claimed by the claimant.

6. The O.P.No.4, Cholamandalam M/S- General Insurance Co.

Ltd.  has  contested  the  case  by  filing  a  separate  written  statement

contending, inter-alia, that the case is bad for non- joinder of necessary

parties.  That  the claimant has concealed the involvement  of  the other

vehicle bearing registration No.WB/59/A/5786 in the alleged accident.
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The O.P. No.4 has denied the allegations made by the claimant in the

claim petition as well  as  the involvement  of  the deceased in  the said

occurrence  of  accident.  The  O.P.  4  also  denied  the  income  of  the

deceased as stated by the claimant. It has further been contended that the

compensation claimed by the claimant is highly excessive, arbitrary and

out o all proportions. 

7. Upon the pleadings of both sides, the following issues have

been framed.

8. I S  S U E S:

1.  Whether the accident took place on 09.07.2012 at about
12:30 a.m. on N.H.0 31 at Jaljali under Borpeta P.S.in the District of
Borpeta,  due  to  rash  and  negligent  driving  of  the  vehicle  bearing
registration No.AS-01-CC-7978 (Night Super bus) causing death of one
Joibur Nessa, as alleged?

2. Whether the claimant is entitled to get compensation as
prayed for?

9. The claimant Md. Abdul Jabbar has adduced two witnesses

including himself and also exhibited some documents in support of his

claim. On the other hand, the O.P. side examined none in this case.

          DISCUSSIONS, DECISION & REASONS THEREOF:

10. I have heard argument of  learned Counsels of both sides.

Also gone through the evidence and all other relevant materials available

on the record and on the basis of the materials on record, the issues are

decided accordingly.

Issue No.1.

11. CW2, Md. Minaj Ali, stated in his evidence on affidavit that

the claimant is his father-in-law and the deceased was his mother-in-law,

who was about 80 years old at the time of her death. The deceased Joibur

Nessa has two sons, one is the claimant and another is Manjur Miya, who

used to reside at Bihar. During the life time, the deceased used to live
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with the claimant, dealing in a small business of duck, cock, goat etc. His

deceased  mother-in-law  died  in  the  accident  that  took  place  on

09.07.2012 near Jaljali under Borpeta District, while was traveling in the

offending Night Super bus towards Bihar to meet her son. 

12.     Md. Abdul Jabbar (claimant), in his claim petition and in his

evidence  in  affidavit  as  CW-1  stated  that  on  09.07.2012  while  his

deceased mother Joibur Nessa was traveling from Harmoty to Kesaria,

District-  Motihari,  Bihar  in  a  Night  Super  bus  bearing  registration

No.AS-01/CC-7978 and when she reached near Jaljali on N.H- 31 under

Borpeta District, at about 12:30 a.m., suddenly the said vehicle driven by

its driver in rash and negligent manner met with an accident. As a result

of  the  accident,  the  mother  of  the  claimant  Joibur  Nessa  sustained

multiple injuries on her person and died on the spot. CW-1 has exhibited

the postmortem report as Ext.2. In respect of the said accident, a criminal

case was registered vide Borpeta P.S. Case No.1083/12, u/s-279/304(A)

of IPC against the driver of the said offending vehicle. He has exhibited

the accident information report (Form- 54) as Ext.1.

13.     From the above evidence on record, it is seen that on the day

of occurrence i.e. on 09.07.2012 while the deceased Joibur Nessa was

traveling  from Harmoty  towards  Bihar  in  a  Night  Super  bus  bearing

registration No.AS-01/CC-7978 and when the said vehicle reached near

Jaljali  on  N.H-  31  under  Borpeta  District,  at  about  12:30  a.m.,  an

accident took place due to rash and negligent driving of the driver of the

said vehicle, for which the mother of claimant Joibur Nessa died on the

spot.  During  cross-  examination,  the  evidence  of  CW-1  and  CW-2

remained intact.

It is also not in dispute that the accident occurred as a result

of  rash  and  negligent  driving  of  the  offending  vehicle  bearing  Regd.

No.AS-01-CC-7978 (Night Super bus). 
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 A case was registered in connection with the accident being

Borpeta P.S. Case No.1083/12, u/s-279/304(A) of IPC.    

    So, this issue is decided in favour of the claimant.

ISSUE NO.2.

14. The claimant Abdul Jabbar (CW-1) stated that the age of his

deceased mother was 80 years at the time of accident. But, the claimant

side has failed to adduce any documentary evidence to prove the actual

age of the deceased Joibur Nessa. On the other hand, it reveals from the

postmortem report  (Ext.2)  that  the age of  the deceased at  the time of

postmortem examination was 85 years. 

     In such a situation, it can be presumed that the deceased was

in the age group of above 65 years at the time of accident and as such, the

proper  multiplier  would  be  5  as  per  guide  line  of  the  Hon'ble  Apex

Court in Sarla Barma Case.

15.  CW-1 also stated that his deceased mother was running a

small business prior to her death and her monthly income was Rs.4,000/-

to Rs.5,000/- per month.  But,  the claimant has failed to produce any

certificate/  document  in  order  to  prove  such  income  of  his  deceased

mother Joibur Nessa. 

     Thus, in the absence of any income certificate, though the

claimant (CW-1) claims his deceased mother to be earned Rs.4,000/- to

Rs.5,000/-  per  month,  the  notional  income  of  Rs.3,000/-  per  month

should  be  taken  into  consideration  for  calculating  the  loss  of  her

dependency.

16. As the deceased had left behind her, her two sons at the time

of her death, so, from the annual income of the deceased i.e.  Rs.36,000/-,

1/3rd  (one third) would have been spent by the deceased for her personal

expenses and thus, the loss of her dependency remains Rs.24,000/- x 5=

Rs.1,20,000/-.
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17. In addition to  that,  the claimant  is  also entitled to  get  an

amount of Rs.30,000/- as funeral expenses and Rs.40,000/- for loss of

love and affection. As this case is pending since the year 2015 (more than

3 years), so the aforesaid amount should be enhanced @ 10%, i.e. in each

head,  as  per  guide  line  of  the  Hon'ble  Apex  Court  in  National

Insurance Co. Ltd. vs. Pranay Sethi and ors. 

18. Thus,  the  claimant  is  found  entitled  to  get  the  following

amount as compensation:-

a) Loss of dependency   = Rs.1,20,000/-
b) Funeral expenses    = Rs.   30,000/-.
c) Loss of love and affection    = Rs.   40,000/-.
d) 10% of funeral & Love/ affection      = Rs.     7,000/-.

    Total              = Rs. 1,97,000/-.

Hence, the claimant is entitled to get Rs.1,97,000/- (Rupees

one lakh ninety seven thousand) only as compensation to be paid by the

O.P. Insurance company.

19. As the fatal accident was occurred due to vehicular accident

caused by the offending vehicle bearing registration No.AS-01/CC-7978

(Night Super bus) and the said vehicle was properly insured at the time of

accident,  so  the  insurer  of  the  offending  vehicle  i.e.  the  O.P.  No.3,

Cholamandalam M/S- General Insurance Company Ltd. is liable to pay

the compensation to the claimant.

O R D E R:

20. In the result, the O.P. No.3, Cholamandalam M/S- General

Insurance Company Ltd. i.e. the insurer of the offending vehicle bearing

registration  No.AS-01/CC-7978  is  directed  to  pay  the  amount  of

compensation of Rs.1,97,000/- (Rupees one lakh ninety seven thousand)

only with interest thereon @ 6% per annum from the date of filing of the

claim  petition  i.e.  10.12.2015  till  its  realization.   The  O.P.  No.3  is

directed to deposit the awarded amount before the Tribunal for making
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payment within 1(one) month from the date of receipt of this order.

21.  Furnish free copies of Judgment to the parties concerned

within 15 days from today, as per provision of Sec.168(2) of M.V. Act.

22. Both the parties will bear their respective costs.

23. The case is disposed of accordingly, on contest. 

      Given under my hand and seal of this Tribunal on this 10th

day of May, 2019.

                 ( P.C. Kalita )
     Member, M.A.C.T.      

             Lakhimpur, N.L.
Dictated & corrected by me:

( P.C. Kalita )
Member, M.A.C.T, 
Lakhimpur, N.L.

Transcribed & typed by me:-
Sri  D. Chetia, Steno.

A P P E N D I X 
Claimant witnesses:
CW1- Md. Minash Ali
CW2- Md. Abdul Jabbar

Claimant’s Exhibits:
Ext-1 : Form 54. 
Ext-2 : Postmortem report.

O.P witness : 
Nil.

O.P. Exhibits:
Nil.

    (P.C. Kalita )
Member, M.A.C.T, 
  Lakhimpur, N.L.


