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IN THE COURT OF ADDITIONAL SESSIONS JUDGE (F.T.C),
LAKHIMPUR, NORTH LAKHIMPUR. 

 P R E S E N T 
Sri P.C. Kalita, A.J.S., 
Additional Sessions Judge (F.T.C), 
Lakhimpur, North Lakhimpur. 

Sessions Case No.171(NL)2016. 
U/s- 448/376 of the I.P.C.

(Arising out of G.R. Case No.359/2016) 

          State of Assam 
      -Versus- 
Md. Atiqul Islam, …... Accused. 

(Committed by Ld. C.J.M., Lakhimpur, N. Lakhimpur).
 

A P P E A R A N C E 
For the State  :  Mr. M.P. Hazarika, Ld. Addl. P.P. 
For the Accused  :  Mr. T. Rahman, Ld. Advocate.

Date of evidence : 31.05.2018, 26.07.2018, 18.08.2018,
  17.09.2018.

 
Argument heard on : 09.01.2019, 17.04.2019, 16.05.2019.
Judgment delivered on : 16.05.2019.

 

                                J  U  D  G  M  E  N  T 

1. The  prosecution  case,  inter-alia,  in  brief,  is  that  on

16.2.2016,  informant  i.e.  the  prosecutrix  lodged  an  ejahar  at

Bandardewa O.P. under Bihpuria P.S. alleging that some days prior to

lodging of this ejahar, the accused person namely, Md. Atiqul Islam,

taking  the  advantage  of  absence  of  her  husband  in  her  house,
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unlawfully entered into her house at night taking sharp weapon, while

she was sleeping with her 2 (two ) years old son and thereafter, the

accused  person  committed  rape  on  her  by  gagging  her  mouth  and

threatening to kill her son. Next day also the accused person, on the

pretext of seeking drinking water and match’s box from her, committed

forceful sexual intercourse with her laying her on the ground. 

.2. On  receipt  of  the  ejahar,  a  case  was  registered  vide

Bihpuria P.S. Case No.68/2016 dtd.17.2.2016 u/s- 451/376/506 of IPC

and then the police conducted the investigation of the case and after

completion of the investigation submitted charge-sheet u/s- 451/ 376/

506 of IPC against the accused person namely, Md. Atiqul Islam.

3. On appearance of the accused person before the learned

Committal Court, the learned Magistrate after giving copy of the case

to him and notifying the learned Public Prosecutor committed the case

to the Court of Sessions. 

4. The case is received by this Court on transfer for disposal.

On production of the accused person before this Court and after hearing

both  sides  the  charges  under  section-  448/376  of  IPC  are  framed

against him, the same are read over and explained to him to which he

has pleaded not guilty. 

5. During  trial  prosecution  has  examined  as  many  as

7(seven)  witnesses.  After  closure  of  the  prosecution  evidence,  the

accused  person  is  examined  u/s-  313  of  Cr.P.C.  The  pleas  of  the

accused person are of total denial and he has declined to adduce any

defence evidence. 

6. POINT FOR DETERMINATION:

i)  Whether  the  accused  person,  few  days  prior  to
16.02.2016, on two consecutive days, at night at Bandardewa Chapori
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Gaon under Bihpuria P.S. committed house trespass by entering into
the  dwelling  house  of  informant  i.e.  the  prosecutrix,  with  intent  to
commit the offence of house-trespass,  and thereby committed offence
punishable under Section 448 of IPC, as alleged?

ii) Whether  the  accused  person,  on  or  about  the  same
date,  time  and  place,  committed  rape  on  the  informant  i.e.  the
prosecutrix by gagging her mouth with clothes and laying her on the
ground  inside  the  room  and  thereby  committed  offence  punishable
under Section 376 of IPC, as alleged?

DISCUSSIONS, DECISION & REASONS THEREOF:

7. I  have carefully  perused the evidence  and the materials

available  in  the  case  record.  Heard  arguments  advanced  by the  Ld.

Advocates of both sides. Now, let us examine the evidence of the PWs

to decide the case at hand.         

8. PW1, the victim (informant), stated that Ext.1 is the ejahar

lodged by her wherein she put her thumb-impression. She knows the

accused person, who is her neighbour. The occurrence took place about

two years back. One day, at night, the accused person entered into her

house, while she was sleeping with her minor son and while her other

family members were absent. Thereafter, the accused person showing a

sharp weapon committed rape on her and at that time, her child was

sleeping. When she wanted to raise hue and cry, the accused person

threatened her to kill with the dagger and asked her not to divulge the

said  incident  to  other.  Subsequently,  on  another  night,  the  accused

person entered into her house seeking water and matches box and on

that day also the accused person committed rape on her by laying her

on the ground. Later on, she informed the matter to one of her nearby

woman,  who informed about  the said occurrence  to  her  (informant)

mother-in-law. The police recorded her statement and sent her to the

Court for recording her statement, u/s- 164 of Cr.P.C. Her husband used
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to stay at Bomdila for purpose of his job.

9. PW2, Md. Safaruddin (father-in-law of informant), stated

that he knows the accused person. The occurrence took place about 3

years  back.  The  informant  along  with  her  son  used  to  reside  in  a

separate house near to his house. The accused person used to stay in a

rented house nearby the house of informant. He came to know from the

informant that one day the accused person had gone to the house of

informant  seeking  matches  box.  The  informant  also  told  that  the

accused person entered into her room at night and committed rape on

her. His son used to stay at Arunachal Pradesh for the purpose of job.

10. PW3, Md. Halimuddin Ali, stated that the informant is his

relative daughter-in-law. He knows the accused person. One day, about

2 years back, the father-in-law of informant told him that the accused

person had committed rape on the informant.

11. PW4, Mustt. Hajera Khatun (mother-in-law of informant),

stated that she knows the accused person, who used to reside in her

nearby rented house. Her son and her informant daughter-in-law used

to live separately from them and her son stays at Arunachal Pradesh for

his work leaving his wife (informant) along with their son in his own

house. One day,  about 2- 2 ½ years back, while her son was not at

home, the accused person on the pretext of seeking water and matches’

box went to the house of her informant daughter-in-law. She (PW4)

warned the accused after knowing the said fact. Again, about one week

later, the accused person went to the house of informant. Thereafter,

she  came to  know from the  informant  that  the  accused  person  had

committed rape on her (informant)  on two occasions while she was

alone  in  her  house.  The informant  further  told  her  that  the  accused

person  committed  such  acts  upon  her  showing  sharp  weapon  and
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threatening her to take away her son.  

12. PW5,  Mustt.   Mirjahara  Khatun,  stated  that  she  knows

both the parties. One day about 1 ½ years   back the informant told her

that the accused person had committed rape on her (informant).  She

knows that husband of informant used to work at Arunachal Pradesh. 

13. PW6,  Dr.  Banani  Sharma  (M/O),  stated  that  on

14.02.2016, she was serving as Medical & Health Officer- I at North

Lakhimpur  Civil  Hospital  and  on  that  day,  at  about  1:30  p.m.  she

medically examined the victim/ informant, wife of Md. Abhijur  Islam,

resident  of  Baligon,  Bandardewa  under  Bihpuria  P.S.  and  on

examination she found as follows:-

Relevant Medical history:- According to the victim woman, about one

month  back,  Md.  Atikur  Islam  of  same  area  had  forceful  sexual

intercourse with her.

Findings of Medical examination:

1. Identification mark:- Small black mole on right cheek ( 5cm
x 5 cm).

2. Height & weight:- 4 ft. 8 inches & 50 kg.
3. General configuration : good
4. Teeth : 28 in Nos.
5. Breast :   developed. 
6. (i) Auxiliary hair : present

(ii) Pubic hair : present.
7. Private Parts:

(i) Vulva :   Normal
(ii) Vagina : Normal admits two fingers.
(iii) Hymen : Absent.
(iv) Uterus : Not palpable per abdomen.

8. Laboratory  examination  for  spermatozoa  detection:  No
spermatozoa seen.

9. Ossification  test  for  age  determination:  Age  of  the  person
concerned  is  above  18  years  and  below  22  years.  (X  ray
No.R.3 dtd. 15.2.16).

10. External injury:  Nil.
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   Opinion:  Examination  of  the  above  lady  does  not  reveal  any

evidence of recent forceful sexual intercourse. Her radiological age is

above 18 years but below 22 years. No external injury detected at the

time of examination.

Ext.2 is her medical report and Ext.2 (1) is her signature

thereon. 

14.     PW.7, Sri Ajit Kr. Sarkar, ASI of Police (I/O), stated that

on 16.02.2016, he was working as ASI at Bandardewa O.P. and on that

day, one informant Miss Abuja Begum lodged an FIR before at the said

Out Post which was received by the then I/C of Banderdewa O.P., S.I

Lintu Borah vide GDE No. 210 dated 16.02.2016 and forwarded the

same to the O/C, Bihpuria P.S for registering a case. The then O/C,

Bihpuria P.S., S.I Sri Dhaneswar Das received the same and registered

it as Bihpuria PS Case No. 68/16 u/s- 451/506/376 of IPC. Ext. 3 is the

form of FIR and Ext. 3(1) is the signature of the then O/C of Bihpuria

P.S.,  Sri  Dhaneswar  Das  which  he  could  identify  wherein  he  was

entrusted to investigate into the said case. Thereafter, after entrustment,

he  went  to  the  place  of  occurrence,  examined  the  victim/informant

recorded u/s 161 CrPC, examined other witnesses who were acquainted

with the facts of the case. Thereafter, he made rough sketch map of the

place of occurrence. Ext. 4 is the sketch map of the P.O and Ext. 4 (1) is

his signature thereon. He examined the victim medically and collected

the medical  report  of  the victim thereof  from the concerned medial

officer  and  during  his  investigation,  he  found  sufficient  materials

against the accused person, for which, he arrested the accused person

and  produced  him  before  the  court  and  after  completion  of  his

investigation, he handed over the Case Diary to S.I. Hiranya Pator, who

later on submitted charge sheet on the basis of the materials collected
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by him u/s- 451/506/376 of IPC. Ext. 5 is the charge sheet and Ext. 5(1)

is the signature of S.I. Hiranya Pator which he could identify. 

Appreciation of evidence:

(Offence u/s-376 of IPC)

15. There is no eye witness to see the occurrence. 

16. It is not in dispute that the victim (PW1) is a  major and

married woman.

17. Now, the victim (PW1) in her deposition, stated that one

day, about 2 years back at night, when she was sleeping with her child

at her home, the accused person taking the advantage of absence of her

family members, entered into her house and committed rape on her by

showing sharp weapon. Thereafter, again one day at night, the accused

person came to her residence on the pretext of seeking drinking water

and matches’ box and forcefully committed rape on her. Her further

deposition is that she reported the matter to one of her nearby woman,

who then informed about the incident to her mother-in-law. 

During cross, PW1 admitted that she could not remember

the date, time of the occurrence. Next day of occurrence, she lodged the

ejahar. The police immediately sent her to the doctor for her medical

examination.

18. The alleged incident of rape, as per version of the victim,

took place on two different dates. But, the victim has failed to state any

of the two dates, either in her ejahar (Ext.1) or in her evidence before

the Court as PW1. She also did not mention the name of that particular

woman to whom she had reported about the incident.  So,  failure  to

mention about the dates of the incident and non- disclosure of a serious

offence, i.e. rape to anybody else, which occurred on two occasions,
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creates doubt on the prosecution case. 

     Even for the sake of argument, it is presumed that there

was  any  rape,  upon  the  victim  woman  by  the  accused,  that  was  a

consensual sex.  

19. Besides,  the  victim,  in  her  evidence,  stated  that  after

lodging  of  the  ejahar,  the  police  sent  her  for  medical  examination,

whereas the I/O (PW7) stated that the ejahar was lodged on 16.02.2016

and the victim was sent for medical examination on 14.02.2016 i.e. two

days prior to lodging of the ejahar. 

So, the testimonies of the victim woman, to the effect that

the accused person on two different dates, committed forceful sexual

intercourse with her, is not found to be trustworthy and reliable. 

 20. PW2  and  PW4  are  the  in-laws  of  the  victim  woman

(PW1),  who  are  hearsay  witnesses.  According  to  them,  the  victim

woman (their daughter-in-law) told them about the incident, whereas

PW1, in her deposition nowhere stated that she told about the incident

to her in-laws. The victim stated that she told about the incident to one

of her nearby woman, who told about the same to her mother-in-law

i.e.  PW2.  So,  knowing  about  the  occurrence  by  PW2  from  her

daughter-in-law (PW1) is not believable at all.

21. PW3 is a hearsay witness and his evidence is of no help to

the prosecution case.

22. Mustt.  Mirjahara  Khatun,  a  co-villager  (PW5)  is  also  a

hearsay  witness,  who  heard  about  the  incident  from  the  victim,

whereas, the victim (PW1) in her deposition nowhere stated that she

told about the incident to PW5. So, the evidence of PW5 is not reliable.

23. PW6 is  M.O. She found no evidence of  recent  forceful

sexual intercourse and no any external injury on the victim woman at
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the time of medical examination. 

Thus, the M/O does not support the allegation of rape on

the victim woman.

24. Offence u/s- 448 of IPC:

The  informant/victim  deposed  that  the  accused  person

entered into her house on two days intending to commit rape on her.

It has already been stated that there is no eye witness to

see the occurrence. 

PW2 and PW4 are the in-laws of the victim woman, who

resided nearby the house of informant. They have not stated about any

unlawful entry of the accused person in the house of the informant.

The other witnesses i.e. PW3 and PW5 do not support at

all the prosecution case.

25. In  view  of  the  above  discussions  and  considering  all

aspects,  I  hold that  the prosecution has failed to prove its  case u/s-

448/376  of  IPC  against  the  accused  person  beyond  all  reasonable

doubts. Hence, I acquit him from the said offences.

26. The accused person is set at liberty forthwith and his bail

bond shall remain in force for another six months from today. 

27. The case is disposed of accordingly.

            Given under my hand and seal of this Court this the 16 th

day of May, 2019. 

                      (P.C. Kalita) 
              Addl. Sessions Judge (FTC),

                                   Lakhimpur, North Lakhimpur. 
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Dictated & Corrected by me: 

(P.C. Kalita) 
Addl. Sessions Judge (FTC), 
Lakhimpur, North Lakhimpur. 

Transcribed & typed by me: 
 Sri  D. Chetia, (Steno) 

A P P E N D I X: 
Prosecution witnesses: 
PW1, the victim (informant
PW2, Md. Safaruddin 
PW3, Md. Halimuddin Ali
PW4, Mustt. Hajera Khatun 
PW5, Mustt.  Mirjahara Khatun
PW6, Dr. Banani Sharma (M/O)
PW.7, Sri Ajit Kr. Sarkar (I/O)

Prosecution exhibits: 
Ext.1- ejahar 
Ext.2- medical report 
Ext.3- form of FIR 
Ext.4- sketch map 
Ext. 5- charge sheet 

Defence  witnesses:
Nil. 
Defence exhibits:
Nil 

( P.C. Kalita) 
Addl. Sessions Judge, (F.T.C), 
Lakhimpur,  North  Lakhimpur.


