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IN THE COURT OF SPECIAL JUDGE (F.T.C.), LAKHIMPUR,
      AT NORTH LAKHIMPUR.

 P R E S E N T 
Sri P.C. Kalita, A.J.S.,
Special Judge (F.T.C.),
Lakhimpur, North Lakhimpur.

Special ( POCSO) Case No.61/2019.
                    (Arising out of G.R. No.85/2019)

                    State of Assam
      -Versus-
Md. Meharul Islam @ Meherul Ali, …... Accused.

A P P E A R A N C E
For the State   :  Mr. M.Gogoi, Ld. Special P.P.
For the Accused   :  Mrs. M.D.Gohain Baruah, Ld. Advocate.    

Date of evidence : 19.03.2019, 20.03.2019., 13.06.2019,
  14.06.2019, 15.07.2019 & 17.08.2019

Argument heard on : 10.10.2019 & 23.10.2019. 
Judgment delivered on : 23.10.2019.

                                J  U  D  G  M  E  N  T

1. The  prosecution  case,  inter-alia,  in  brief,  is  that  on

19.03.2019,  informant  Sri  Tanu  Baruah  lodged  an  ejahar  at

Dhakuakhana P.S. alleging that on 16.03.2019, at about 9:00 a.m., her

victim daughter (16 years), went for shopping to the Chariali Shop, and

since then his daughter was missing. 

2. On receipt  of  the  ejahar,  the  O/C of  Dhakuakhana  P.S.

registered  a  case,  vide  Dhakuakhana  P.S.  Case  No.48/2019  dtd.

19.03.2019,  u/s-  363(A)  of  IPC  and  then  the  police  conducted  the

investigation  of  the  case  and  after  completion  of  the  investigation
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submitted the charge-sheet u/s- 366 (A) of IPC, R/w- Sec.4 of POCSO

Act against the accused person Md. Meharul Islam @ Meherul Ali.

3. The case is received by this Court on transfer for disposal.

On  appearance  of  the  accused  person  before  this  Court,  copy  is

furnished  to  him.  After  hearing  Ld.  Advocates  of  both  sides  and

perusing the  materials  on record,  charges under  section-  366/342 of

IPC, R/w Sec.4 of POCSO Act are framed against the accused person,

the same are read over and explained to him to which he has pleaded

not guilty.

4. During trial prosecution has examined as many as 8(eight)

witnesses including the M.O and I.O. After closure of the prosecution

witnesses, the accused person is examined under section 313 of the Cr.

P.C.  The pleas of  the accused person are of  total  denial  and he has

declined to adduce any defence evidence. 

5. POINTS FOR DETERMINATION:

i) Whether the accused person on or about 16.03.2019 at
about 9:00 a.m. at road Dhakuakhana Chariali under Dhakuakhana
P.S. had kidnapped  (or abducted) the victim (a minor girl under the
age of  eighteen years),  daughter  of  informant  Sri  Tanu Boruah  (by
criminal  intimidation  or  abuse  of  authority  or  by  other  methods of
compulsion  induced  the  said  girl)  with  intent  that  she  may  be
compelled (or knowing it likely that she will be compelled to) marry
you against her will or in order that she may be forced (or seduced) to
illicit  intercourse  or  knowing  it  likely  that  she  will  be  forced  (or
seduced)  to  illicit  intercourse  with  you,  and thereby  committed  an
offence punishable under section 366 of the IPC, as alleged? 

ii)  Whether the accused person on or after  16.03.2019,
wrongfully confined the victim ( aged 16 years), daughter of informant
Sri  Tanu  Boruah,  at  place  respectively,  and  thereby  committed  an
offence punishable under Section 342 of the IPC, as alleged? 

iii)  Whether the accused person,  on the same date, time
and  place,  you  after  kidnapping  the  victim  girl,  had  committed
penetrative sexual assault on her person,   and thereby committed an
offence punishable under section- 4 of POCSO Act, as alleged ?
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          DISCUSSIONS, DECISION AND REASONS THEREOF:

6. I  have  carefully  perused the evidence and the  materials

available  in  the  case  record.  Heard  arguments  advanced by the  Ld.

Advocates of both sides. Now, let us examine the evidence on record to

decide the case at hand.

7. PW.1, Sri Tanu Baruah (informant- cum father of victim),

stated that her victim daughter is  now 16 years old. The occurrence

took place about 3 months back. On that day, he was not at home, as he

had gone for his work and at about 5:00 p.m. on his return home, his

wife informed him that his victim daughter was not at home. He made

search for his daughter and he waited for 2/ 3 days, thinking that his

daughter would come home and as his daughter did not return home

after 2/ 3 days, so he lodged a case at Dhakuakhana P.S.  After 5/ 6

days of lodging the ejahar, one unknown person had informed him that

one girl had been kept by the police of Morigain P.S. along with the

accused  person.  Thereafter,  the  police  of  Dhakuakahan  P.S.  had

recovered  the  victim  girl.  The  police  got  the  victim  girl  medically

examined and recorded her statement judicially. On being asked, the

victim girl told him that the accused person had taken her to Morigaon

by inducement, and that, during the time of keeping her in the house of

accused  at  Morigaon,  the  accused  person  had  done  physical

relationship with her. The police seized one school certificate and one

Admit Card in the name of the victim girl, which were, later on, given

in his  jimma. Ext.1 is the ejahar lodged by him and Ext.1(1) is  his

signature thereon.  Ext.2 is the seizure list and Ext.2(1) is his signature

thereon. Ext.3 is the jimma- nama and Ext.3(1) is his signature thereon.

He has brought those seized documents and produced the same before

this Court. M. Ext. A is the Admit Card, issued by the SEBA under Roll

No.B-10-532,  No.0184,  bearing Registration No.18/PR/0022/265097/
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17, showing the date of birth as 17.02.2003.

8. PW.2,  the  prosecutrix,  stated  that  the  informant  is  her

father.  She  knows the  accused  person.  She  got  acquainted  with  the

accused person through mobile phone. The occurrence took place about

4 months back. The accused person used to drive Truck from Majuli to

Dhakuakhana.  On  the  day  of  occurrence,  at  about  8:00  a.m.,  the

accused person called her over mobile phone to Dhakuakhana Chariali

stating  that  he would see  her.  She met  the accused person near  the

Dhakuakhana P.S. and thereafter, he asked her to travel to Ghilamora

and  so,  she  had  gone  with  him.  While  she  wanted  to  return  from

Ghilamora,  then  the  accused  person  told  her  that  he  would  die  by

cutting his hands, if she would return home. Thereafter, she had gone to

Tezpur with the accused and then to Nagaon. After keeping at Nagaon

for  one  night,  the  accused  had  taken  her  to  his  house  situated  at

Marigaon. She slept together with the accused at night in the house of

accused, when the accused person had done physical relationship with

her. After staying for 3 days at Marigaon, the police of Dhakuakhana

P.S.  had  taken  both  of  them  from  Marigaon  P.S.  At  that  time,  the

accused person tried to flee away, but the police caught him. The police

got her medically examined and got her statement recorded through the

Court. Ext.4 is her said statement given before the Court and Ext.4(1),

4(2) are her  signatures thereon. At present,  she lives in her  paternal

house.

9. PW.3,  Sri  Rajumoni  Chetry  (son-in-law  of  informant),

stated that the victim is his sister-in-law. He does not know the accused

person, but that was the same person, whom he had seen at the Police

Station. The occurrence took place in the last month of March and on

the alleged day, he was not at home. On that day, at about 10:00/ 1:00

a.m. from the house of the victim informed him over telephone that the
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victim girl was not at home. Immediately, he went to the house of the

victim, but he did not find her there and so, he informed the matter to

police. After 3 days of missing, the victim girl along with the accused

person  was  recovered  by  the  Dhakuakhana  Police  with  the  help  of

Marigaon police. Later on, he came to know that the accused person

had forcibly taken away the victim girl.

10. PW.4, Smti. Runu Baruah (wife of the informant), stated

that the victim girl is her daughter, who is now 16 years old. He had

seen the accused person at the Police station. The occurrence took place

about 5 months back and at that time, she and her husband were not at

home. On her return home, at about 10:00 a.m., she did not find her

victim daughter and therefore, she informed the matter to her husband,

who also searched the victim girl. Thereafter, her husband lodged an

ejahar  at  Dhakuakhana  P.S.  After  lodging  the  ejahar,  one  person

informed them that her victim daughter and the accused person were

detained at Marigaon P.S. the police of Dhakuakhana P.S. called her

husband to the police station and taking him with them, had proceeded

to Marigaon, from where, the police had brought the victim and the

accused person to Dhakuakhana. On being asked, the victim girl told

them that the accused person had taken her away by inducement and

had done bad acts upon her at Marigaon. She also stated that she has

felt inconvenience to pronounce about the said bad acts.

11. PW.5,  Smti  Nilima  Gogoi  (a  co-villager  of  informant),

stated that she knows the informant as well as his victim daughter. At

the time of occurrence, age of the victim girl was about 16 years. She

does not know the accused person. The occurrence took place in the

last month of March. At the time of disappearing of the victim girl, she

did not know anything and subsequently, she came to know that the

victim girl had been taken away by someone else. Later on, the police
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recovered the victim girl along with the accused person at Marigaon. 

12. PW.6, Smti Puspanjali Baruah (a co-villager of informant),

stated that she knows the informant and his victim daughter. She does

not know the accused person. The occurrence took place about 6 (six)

months back. One day, mother of the victim girl had gone to her house

in search of the victim girl and at that time, she came to know that the

victim girl had disappeared.

13. PW.7,  Dr.  Moromi  Kalita  (M.O.),  stated  that  on

22.03.2019, she was working as Senior Medical & Health Officer at

N.L.C.H  and  on  that  day  at  about  12:15  p.m.,  after  receiving  one

requisition  from  Dhakuakhana  Police  Station  in  connection  with

Dhakuakhana Police Station Case No.48/2019, she medically examined

the  victim  girl,  D/o-  Sri  Tanu  Baruah,  R/o-  Konwargaon,  P.S.-

Dhakuakhana, District- Lakhimpur, after being produced and identified

by  WPC/436-  Lipika  Das  and  after  obtaining  voluntary  and  free

consent in presence of Smti. Nina Das, 4th grade employee at N.L.C.H.

and on examination, she found as follows:-

Relevant  Medical  history:-   She (victim)  stated  that  she  has

been in love with Mr. Mehrul Islam of Morigaon for last 7 months and

got introduced with him through mobile phone. Four months back, they

met  with  each  other  at  first  time  at  Dhakuakhana  for  a  while.  On

16.03.2019, they came at Dhakuakhana and from there both of them

went to Morigaon. At first, they went to his (accused) sister’s house,

stayed there for one night and had sexual intercourse. On 17.03.2019,

they returned to their house from Morigaon. As villagers asked them to

marry, they went to his (accused) brother’s house. On 20.03.2019, she

returned to her own house.

 Findings of Medical examination:

1. Identification  mark:-  Old  injury  mark  over  right  side  of
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forehead. 
2. Height & weight:- 5 ft and 7 inch and 60 kg.
3. General configuration:- Average health.
4. Teeth : 28 in Nos.
5. Breast           : Well developed, no injury mark.
6. (i) Auxiliary hair: Well grown.

(ii) Pubic hair : Well grown.
7. Private Parts:

(i) Vulva : Healthy, no injury mark. 
(ii) Vagina :  Healthy,  no  injury  mark.  Admits  two

fingers. 
(iii) Hymen : Absent.
(iv) Uterus : Normal size.

8. Laboratory  examination  for  spermatozoa  detection:  No
spermatozoa seen. Lab No.57 (23/03/2019). Report given by
Dr. Banomi Sarmah, Pathologist at N.L.C.H.

9. Ossification test for age determination: The present age of the
person  concerned  is  above  15  years  and  below  17  years.
(Report given by Dr. J.K. Dutta, Radiologist, NLCH) X-ray
No. R-47.         

10. External injury:  No apparent injury mark anywhere in the
body.

Opinion: 

(i) Her age is above 15 years and below 17 years. 
(ii) No apparent injury mark anywhere in the body nor over

her private parts.
(iii)  Signs of sexual intercourse present.

Ext. 5 is her medical examination report and Ext. 5(1) is

her signature thereon.

14. PW.8, Kartick  Basak,  S.I.  of  Police  (I.O.),  stated  that  on

19.03.2019,  he  was  working  at  Dhakuakhana  Police  Station  as

Attached Officer and on that day one Sri Tanu Baruah lodged an ejahar

with  Dhakuakhana  P.S.  After  receiving  the  ejahar,  the  O/C  of

Dhakuakhana  P.S.  registered  a  case,  vide  Dhakuakhana  P.S.  Case

No.48/2019 u/s- 363A of I.P.C. Accordingly, the O/C, Dhakuakhana
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P.S. entrusted A.S.I., Jiten Gohain with the charge of investigation of

the case to investigate into the case.  Thereafter,  A.S.I.,  Jiten Gohain

recorded the statement of victim at Dhakuakhana P.S. Thereafter,  he

visited the place of occurrence and recorded the statements of other

witnesses u/s- 161 of Cr.P.C., made a rough sketch map of the place of

occurrence.  Ext.6  is  the sketch  map of  the place of  occurrence  and

Ext.6(1) is the signature of A.S.I., Sri Jiten Gohain, which is known to

him. Thereafter, A.S.I., Sri Jiten Gohain sent a W.T. message to all the

police station of  Assam regarding the kidnapping of  the victim girl,

D/o- Sri Tanu Baruah, R/o- Konwargaon, P.S.- Dhakuakhana, District-

Lakhimpur. After 2(two) days of issuing of the W.T. Message to all the

concerned P.S. of Assam, they received a reply of the W.T. message

from the  O/C of  Morigaon P.S.  whereby the O/C of  Morigaon P.S.

informed  them  that  a  girl  was  found  by  them  and  also  sent  a

photograph of that girl of their P.S. by comparing the photograph of the

victim girl, who was kidnapped by someone within the jurisdiction of

their P.S. Thereafter, they moved to the Morigaon P.S. and found the

O/C of Morigaon P.S. had already detained the kidnapped girl along

with the accused Md. Mehrul Islam @ Meherul Ali. Thereafter, they

put the victim girl and the accused person in their custody and brought

them to their police station.  Then, they arrested the accused person.

Thereupon, they sent the accused person to the Jail Hazot. Thereafter,

the I/O of this case forwarded the victim girl to N.L.C.H. for getting

her  medically  examined  and  also  produced  her  before  the  Hon’ble

Court for recording her statement u/s- 164 of Cr.P.C. During the period

of  investigation,  A.S.I.,  Jiten  Gohain  seized  one  copy  of  School

Certificate  under  Serial  No.491 and one  copy of  Admit  Card  being

Roll- B19-532 No.0184 issued by the Board of Secondary Education,

Assam for the year 2019 under Roll- B19-532 No.0184, Registration
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No.18/PR/0022//265097/17 in the name of the victim girl, showing her

father’s name as Tanu Boruah, mother’s name as Ronu Baruah and her

date of birth as 17.02.2003.  Ext.2 is the said seizure list and Ext.2(3) is

the  signature  of  A.S.I.,  Jiten  Gohain,  which  is  known  to  him.

Thereafter,  A.S.I.,  Jiten  Gohain  collected  the  medical  report  of  the

victim girl from N.L.C.H.

After completion of preliminary investigation of the case,

A.S.I., Jiten Gohain handed over the C.D. of this case to the then O/C

of  Dhakuakhana P.S.  Thereafter,  the  then O/C of  Dhakuakhana P.S.

entrusted him with the charge of investigation of the case to complete

the remaining investigation of the case. After perusal of the Case Diary

and the relevant materials available in the Case Diary, he has submitted

the charge-sheet  u/s-  366A of I.P.C.,  R/w- Sec.4 of  the POCSO Act

against the accused person Md. Meherul Islam @ Meherul Ali. Ext.7 is

the Charge-sheet and Ext.7(1) is his signature thereon.

Appreciation of evidence: 

15.    Delay in lodging the ejahar.

      From the ejahar,  (Ext.1),  it  is  seen that  informant  Tanu

Baruah lodged the ejahar on 19.03.2019, though the occurrence took

place on 16.03.2010. Thus, it is seen that there was about 4 days delay

in lodging the ejahar.

Informant  Tanu  Baruah  (PW1),  in  his  evidence  clearly

stated  that  after  missing  of  his  victim  daughter  (PW2),  they  made

search to find out her and thus waited for 3/ 4 days thinking that she

will come back, but as his victim daughter did not come back, then he

lodged the ejahar at Dhakuakhana P.S.

Missing of a girl suddenly and making search to find out

her first and not having recovered in that process, occurring about 3/ 4
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days  delay,  in  the   facts  and  circumstances  of  the  case,  is   quite

natural.

Thus, the informant has been able to properly explain the

cause of delay in lodging the ejahar.

16.  In this connection, a decision reported in  AIR 2006 SC

3084,  may be  referred,  wherein  at  Para  No.5  the  Hon’ble  Supreme

Court observed as follows:-

“ …. Thus, delay in lodging the first information
report  cannot  be  used  as  a  ritualistic  formula  for
doubting the prosecution case and discarding the same
on the ground of delay in lodging the first information
report.  Delay  has  the  effect  of  putting  the  court  on
guard to search if  any explanation has been offered
for the delay and, if offered, whether it is satisfactory.”

Age of the prosecutrix:

17. The victim (PW.2) in her statement recorded u/s- 164 of

Cr.P.C. dtd. 25.03.19 before the Ld. Magistrate, stated her age to be 16

years and in her deposition in the Court on 25.07.2019, during trial,

stated her age to be 16 years plus. 

18. PW.1 is the father of the victim and PW.4 is the mother of

the victim, who have categorically stated that the present age of their

victim daughter (PW.2) is 16 years. P.W.1 has handed over one School

Certificate and one Admit Card of the victim to the I/O, which has been

seized by the I/O, vide Ext.2, seizure list  and thereafter, the I/O has

given the same in his Zimma, vide Jimma- nama (Ext.3).

19. I have perused the said Admit Card (Mat.  Ext.A) being

Roll- B19-532 No.0184, issued by the Board of Secondary Education,

Assam for the year 2019 under Roll- B19-532 No.0184, Registration

No.18/PR/0022//265097/17 in the name of the victim girl, showing her

date of birth as 17.02.2003. So, the date of birth of the victim on the
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date of occurrence i.e. on 16.03.2019 is 16 years 1 month and 1 day,

below 18 years old, is a child, as per Section 2(d) of the POCSO Act.

20. Besides,  P.W.7  (M/O),  has  opined  that  the  age  of  the

victim girl is above 15 years and below 17 years. 

    Kidnapping (Offence u/s- 366 of IPC).

21.  PW.2, (victim) in her evidence, stated that on the day of

occurrence, at about 8:00 a.m., accused person, by way of inducement,

calling her to Dhakuakhana over mobile phone, thereafter, first took her

to Ghilamara and from there she wanted to come back, but the accused

threatened her that he would die by cutting his hands, then she went to

Tezpur along with him, from Tezpur to Nagaon, and staying there one

night, next day they went to accused house at Morigaon. Her further

deposition is that after 3 days of her staying at Morigaon, police of

Dhakuakhana apprehended both of them, though the accused attempted

to  flee  away.  Police  got  her  medically  examined  and  recorded  her

statement u/s- 164 of Cr.P.C. She has proved her statement recorded

u/s- 164 of Cr.P.C. as Ext.4.

   In cross,  P.W.2 stated that she had love affairs with the

accused  person  and  due  to  her  love  affairs,  she  had  gone  with  the

accused person in a bus. Her date of birth in the Admit Card and in the

Birth Certificate are different. In the Admit Card, her date of birth is 2

years less from her actual age.

22. The victim girl (P.W.2) in her statement recorded u/s- 164

of Cr.P.C., inter alia, stated that on 16.03.2019, at about 7:30 a.m., the

accused  person  Md.  Mehrul  Islam  @  Mehrul  Ali  called  him  to

Dhakuakhana Chariali and there, the accused person insisted her to go

with him, threatening her that he would commit suicide, if she did not

go with him and thereafter, first, she had gone with him to Tezpur in a

bus and from there went to Nagaon in another bus from there to
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Nagaon.  At  Nagaon,  they  stayed  together  in  one  of  his  (accused)

cousin’s  house.  Next  day  morning  i.e.  on  17.03.2019,  the  accused

person  took  her  to  Hapmari,  Morigaon  in  his  bike  to  the  house  of

accused  elder  brother,  stayed  there  for  5  days.  The  police  and  her

family members went there and brought her and the accused person

along with them to Dhakuakhana Police Station.

23. The above testimony of the victim (PW2), who is a minor,

that she was taken by the accused person by inducement in a bus to

Tezpur, from there to Nagaon and then to Morigaon to the house of the

accused, is found to be trustworthy and reliable.
24. The  defence  has  failed  to  demolish  the  credibility  of

evidence of the victim (PW2), during her cross.
25. P.W.1, father of the victim, stated that after the recovery of

his victim daughter (P.W.2), on being asked, his victim daughter told

him  that  the  accused  person,  by  inducement  took  her  away  to

Morigaon.
26. PW3 (brother-in-law of the victim), is a hearsay witness,

stated that after 3 days of missing of the victim, the father of the victim

recovered  her  (victim)  from  Morigaon  P.S.  with  the  help  of

Dhakuakhana P.S.
27.   PW4 (mother of the victim), though not eye witness of the

incident, stated that on being asked, her victim daughter told her that

accused person took away her by inducement to Morigaon.
Thus,  PW1,  PW3  and  PW4  have  fully  supported  the

version  of  PW2  (victim)  regarding  her  kidnapping  by  the  accused

person.
28. PW.8 is the I/O, who recovered the victim girl  together

with the accused person from Morigaon P.S.
29. It has already been stated that the victim girl (PW2) is a
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minor, below 18 years of age. So, though the victim, in her cross, stated

that she out of love affairs, went away with the accused person, but the

victim being a minor, her act of elopement with the accused person is

immaterial. So, the acts of the accused person taking away the victim

girl, after her elopement with him, to different places and finally to his

native village of Morigaon, District- Morigaon, amounts to kidnapping

without the consent of her lawful guardian, as defined u/s-361 of I.P.C.

Offence u/s- 4 of POCSO Act.

30. Section-3  of  POCSO  Act,  2012  defines  - Penetrative

sexual assault, as – 

       “A person is said to commit “penetrative sexual assault”
if-

(a) he penetrates his penis, to any extent, into the vagina,
mouth, urethra or anus of a child or makes the child to
do so with him or any other person; or

(b)he inserts,  to any extent,  any object  or  a part  of  the
body, not being penis,  into the vagina, the urethra or
anus of the child or makes the child to do so with him
or any other person; or

(c) he  manipulates any part of the body of the child so as
to cause penetration into the vagina,  urethra,  anus or
any part of the body of the child or makes the child to
do so with him or any other person; or

(d)he applies his mouth to the penis, vagina, anus, urethra
of the child or makes the child to do so to such person
or any other person.”

31. Describing the episode of the incident, the victim (P.W.2),

a star witness, stated that on the day of occurrence, accused person, by

way of inducement, first took her to Tezpur and, from Tezpur he took

her to Nagaon, and finally, he took her to Morigaon, where the accused

person committed physical relationship with her at night. Her further

deposition is that after 3 days of her staying at Morigaon, the police of

Dhakuakhana apprehended both of them. The police got her medically
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examined  by a  Doctor  and also  recorded her  statement  u/s-  164 of

Cr.P.C.

32. The victim girl (P.W.2) in her statement recorded u/s- 164

of Cr.P.C., inter alia, stated that during the course of her taking away by

the accused person, he (accused) took her to Hapmari, Morigaon in his

bike to the house of accused elder brother, and they stayed there for 5

days, where the accused had sexual intercourse with her. 

Thus,  the  victim has  consistently  stated  that  during the

period  of  her  taking  away,  the  accused  took  her  to  his  house  at

Morigaon, where he (accused) committed sexual intercourse with her

keeping her there for 3 days. On the other hand, the defence has not

contradicted the said version of PW2, during her cross- examination.

The  testimony  of  PW2  remained  intact  in  her  grilling  cross-

examination by the defence. As such, the unimpeached testimony of the

victim attracts confidence of this Court.

33. So, the sole testimony of the victim (PW2) to the effect

that  the  accused  person  took away  her  and  during such  taking,  the

accused had sexual  intercourse with her  is  found to be truthful  and

convincing.

34. In this regard, a decided case reported in 1973 Cr.L.J. 687

SC can be referred, wherein the Hon’ble Apex Court held that-

“Even if there has been only one solitary witness, the

conviction cannot  be said to be bad provided that  evidence was

considered to be truthful, honest and acceptable.”

35. PW1  and  PW4  (parents  of  the  victim),  have  fully

supported the testimony of the victim regarding sexual assault done on

her (victim) by the accused by saying that the victim told them about

the fact of sexual assault on her by the accused in a house at Morigaon.

36. The  M.O.  (PW7)  medically  examined  the  victim  on
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22.3.2019, i.e. immediately after recovery of the victim, and the M.O.

has found the signs of sexual intercourse present on the victim. Thus,

the  M/O has  also  supported  the penetrative  sexual  assault  upon the

victim.

37. The I/O (PW8) has proved the Charge-sheet as Ext.7.

38. Offence u/s- 342 of IPC.

 PW2 (victim),  in her deposition nowhere stated that  the

accused person wrongfully confined her in any place during the period

of her kidnapping from Dhakuakhana to Marigaon.

PW1, PW3 and PW4 also do not support the allegation of

wrongful confinement of the victim (PW2).

It is thus, seen that the ingredients of offence u/s- 342 of

IPC are lacking in the instant case.

 

39.  Under the facts and circumstances as discussed above, it is

clearly established that on the day of occurrence, i.e. 16.03.2018 the

accused person had kidnapped the victim (PW2) by way of inducement

and took her to Nagaon and then to Morigaon, where the accused had

committed sexual  intercourse with her (PW2) in his house there for

about 4/ 5 days.

40. In view of the above discussion and considering all these

aspects, I hold that the prosecution has proved its case u/s- 366 of IPC,

R/w-  Sec.4  of  POCSO  Act  against  the  accused  person  beyond  all

reasonable doubts,  but  has failed to prove the case u/s-  342 of  IPC

against him beyond all reasonable doubts. Hence, I found the accused

person guilty for the offences u/s- 366 of IPC, R/w- Sec.4 of POCSO

Act and convict him accordingly.  The accused person is acquitted from

the offence u/s- 342 of IPC.

41. Considering  the  gravity  of  the  offence,  it  is  held  that
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accused person is not entitled to get the benefit of provisions of law.

42.        I have heard the accused person on the point of sentence

as per Section 235(2) of Cr.P.C.

Accused  person  submits  that  he  is  the  sole  earning

member of his family having his old parents to look after them. So, he

has prayed to treat him leniently.  

43. However, considering the facts and circumstances of the

case and also considering the submission of the accused person, this

Court is of the considered view is that imposition of minimum sentence

will  meet  the  ends  of  justice.  Accordingly,  I  sentence  the  accused

person to suffer S.I. for 3 (three) years and to pay a fine of Rs.3,000/-

(Rupees three thousand) only for the offence u/s- 366 of IPC, i/d to

suffer  S.I.  for  another 6(six)  months;  and to suffer  S.I.  for  7(seven)

years and to pay a fine of Rs.3,000/- (Rupees three thousand) only for

the offence u/s- 4 of POCSO Act, 2012, i/d to suffer S.I. for another

6(six) months. Both the sentences will run concurrently.

44. The period of detention already undergone by the accused

person as UTP shall stand set off, as per Sec.428 of Cr.P.C. 

45.   Furnish free copy of Judgment to the accused person. 

46. The  seized  documents,  if  any,  be  given  to  its  original

owner in due course of time.

47. Send  a  copy  of  this  order  to  the  District  Magistrate,

Lakhimpur, North Lakhimpur as per Section 365 of Cr.P.C.

48. The accused- convict is also informed about his right of

preferring appeal before the Hon’ble High Court.

49. Considering the facts and circumstances of the case, I am

of the considered view is that it is a fit case for recommendation for

compensation u/s- 357 (A) of Cr.P.C. Hence, the case is recommended

to D.L.S.A., Lakhimpur, North Lakhimpur to decide the quantum of



17

compensation  to  be  awarded  to  the  victim  under  the  victim

compensation scheme. 

50. Send a copy of this Judgment to the DLSA, Lakhimpur,

North Lakhimpur.

51. The case is disposed of accordingly.

            Given under my hand and seal of this Court on this 23 rd

day of October, 2019.

                      (P.C. Kalita)
                 Addl. Special Judge (FTC),

                                   Lakhimpur, North Lakhimpur.
Dictated & Corrected by me:

(P.C. Kalita)
Addl. Special  Judge (FTC),
Lakhimpur, North Lakhimpur.

Transcribed & typed by me:
 Sri  D. Chetia, (Steno)
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