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IN THE  MOTOR ACCIDENT CLAIM TRIBUNAL,  LAKHIMPUR, 
NORTH LAKHIMPUR.

M.A.C. Case No. 96/2013.

P R E S E N T:
Sri P.C. Kalita, A.J.S.
Member, M.A.C.T.,
Lakhimpur, North Lakhimpur.

P A R T I E S:
1. Smti. Purnima Hazarika,
2. Smti. Bonti Hazarika,
3. Miss. Alina Hazarika (8 years) and
4. Sri Manash Pratim Hazarika (2 years)  

(Claimant No.2 and 3 being minors are represented by
their mother, Claimant No.1, Smti. Purnima Hazarika)
                                                                      : Claimants.
   -Versus-

1. Md. Malekuddin, (Driver of vehicle bearing Regd. No.  
             AR-01/H-5000, Scorpio). 

2. Sri Kaya Sonam, (Owner).
3. Divisional Officer, Universal Sompo General Insurance  

                        Co. Ltd. 
4. Sri Diganta Gogoi, (Owner).
5. The Legal Manager, ICICI Lambard General Insurance   
    Co. Ltd.               : Opp. Parties.

A P P E A R A N C E:
For the claimant     : Mr. B. Rajkhowa, Ld. Advocate.
For the Opp. Party     : Mr. M. Ahmed, Ld. Advocate.

Evidence recorded on     : 23.02.2017, 20.08.2016.
Argument heard on     : 07.01.2019, 21.02.2019, 29.06.2019,    
         27.11.2018, 12.02.2019, 16.05.2019,

      29.06.2019, 26.07.2019, 09.09.2019.
Judgment delivered on     : 09.09.2019

J  U  D  G  M  E  N  T

1. This is an application under section-166 & 140 of M.V. Act
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filed by the claimant Smti. Purnima Hazarika and 3 others praying for

compensation on account of death of her husband Lt. Naba Kt. Hazarika

in a motor vehicle accident, dated 07.11.2013.

2. The brief facts leading to the filing of this application is

that  on 07.11.2013,  at  about  6:00 a.m.,  while  Naba Kanta Hazarika,

(deceased) husband of the claimant Smti Purnima Hazarika along with 3

(three) others were returning home from Guwahati by driving an Alto

800  car  bearing  registration  No.AS-07/F-4664,  while  the  Alto  800

reached  near  the  village  Kachari  Gaon  Tiniali  under  Sootea  P.S.,

District- Sonitpur, at that time one Scorpio bearing registration No.AR-

01/H-5000 coming from the opposite direction at a high speed and in

negligent manner trying to overtake a moving bus very dangerously and

finally dashed against the Alto 800. As a result, her husband and all the

3 (three) passengers sustained grievous injuries on their persons and all

of them died on the spot. In respect of the said accident, a criminal case

was registered, vide Sootea P.S. Case No.145/13 u/s- 279/304(A)/427 of

IPC against the driver of the said offending vehicle. The claimant claims

Rs.17,68,000/-  (Rupees  Seventeen Lakh Sixty Eight  Thousand)  from

the O.P.s  as  compensation for  the death of  her  husband Naba Kanta

Hazarika.

3. On receipt of the claim petition, notices were issued to the

owner as well as to the driver of the offending vehicle and also to the

insurance company i.e. the insurer of the offending vehicle. 

4. The  case  has  proceeded  ex-parte  against  the  O.P.  No.4,

vide order dated 27.06.2014; O.P.  No.2, vide order dated 19.12.2014

and O.P. No.1, vide order dated 28.06.2016 respectively.

5. The O.P.  No.3-  Universal  Sompo General  Insurance  Co.

Ltd. Ltd. has contested the case by filing a separate written statement

contending, inter-alia, that the accident took place due to the whole fault
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on the part of the driver of the Alto Car. That, the amount claimed by

the claimant is highly excessive,  arbitrary and out of all  proportions.

That the accident took place due  to  rash  and  negligent  driving  of  the

driver of the vehicles and therefore, the O.P. insurance company is not

liable  for  any  claim  unless  the  claimant  substantiate  that  the  driver

occupied  his  valid  D/L  during  the  accident  and  also  the  vehicle

possessed  R/C,  permit  and  fitness  certificate.  The  O.P.  No.3  seeks

protection u/s- 147/149(2) and 170 of the M.V. Act. Hence, O.P. No.3

prays to exonerate from the liability of the proceeding.

6. The O.P. No.5- ICICI, Lombard General Insurance Co. Ltd.

has contested the case by filing a separate written statement contending,

inter-alia, that the claim is bad for non-joinder of necessary party, the

amount claimed by the claimant is highly excessive, arbitrary and out of

all proportions. That the accident took place due to rash and negligent

driving of the driver of the vehicles and therefore, the O.P. insurance

company is not liable for any claim unless the claimant substantiate that

the  driver  occupied  his  valid  D/L during  the  accident  and  also  the

vehicle  possessed  R/C,  permit  and fitness  certificate.  The  O.P.  No.3

seeks protection u/s- 149 and 170 of the M.V. Act. Hence, O.P. No.3

prays to exonerate from the liability of the proceeding.

7. Upon the pleadings of both sides, the following issues have

been framed.

8. I S  S U E S:

1.  Whether on 07.11.2013 the accident took place due to
rash  and  negligent  driving  of  the  driver  of  the  vehicle  bearing
registration No.AR-018/H-5000  (Scorpio) and Naba Kanta Hazarika,
husband of claimant No.1, sustained grievous injuries and died on the
spot due to the accident?

2.  Whether  the  offending  vehicle  was  duly  insured  with
Universal Sompo General Insurance Co. Ltd  at the time of accident?

3. What shall be the just and proper compensation and by
who payable?
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9. The  claimant  Smti.  Purnima  Hazarika  has  adduced  two

witnesses including herself and exhibited some documents in support of

her claim. On the other hand, the O.P. side examined two witnesses and

exhibited certain documents in support of its defence.

          DISCUSSIONS, DECISION & REASONS THEREOF:

10. I have heard argument advanced by the  learned Counsels

of  both  sides.  Also  gone  through  the  evidence,  both  oral  and

documentary, and all other relevant materials available on the record to

decide the case at hand.

11. Issue No.1.

Smti Purnima Hazarika,  in her  claim petition and in her

evidence in affidavit,  as CW-1, stated that on 07.11.2013 her husband

Naba Kanta Hazarika and 3 other persons were returning home from

Guwahati with an ALTO 800 car bearing registration No. AS-07F-4664

and at about 6.30 a.m while they reached at Sootea, under Sootea P.S of

Sonitpur District, at that time one Scorpio, bearing registration No. AR-

01/H-5000 was coming from the opposite side in a rash and negligent

manner tried to overtake a moving bus and then dashed the ALTO 800

car driven by her husband, causing death of her husband and 3 others on

the  spot.  She  got  the  information  from the  brother  of  her  husband.

C.W.1 has exhibited police report as Ext.1, Accident Information Report

(Form  No.54)  as  Ext.2(i)  and  post-mortem  report  of  her  deceased

husband as Ext.3. 

12. C.W.2, Sri Papu Knowar, stated that on hearing about the

accident that took place at Sootea and on request made by his friend

Rupjyoti Hazarika-cum brother of the deceased Naba Kanta Hazarika,

he  accompanied  by  Rupjyoti  Hazarika  had  gone  to  the  place  of
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occurrence, i.e. Sootea and there, from the local people who saw the

incident,  reported him that  due  to  the  fault  of  the  offending vehicle

bearing  registration  No.  AR-01/H-5000  (Scorpio),  the  accident

occurred.

13. Sri  Prasana  Borah  (D.W.1),  Legal  Manager  of  ICICI

Lambard  General  Insurance  Co.  Ltd.,  deposed  that  the  Investigating

Officer (I/O) of Sootea P.S. Case No.145/2013 (G.R. Case No.2869/13)

has submitted the charge-sheet against the driver of the vehicle bearing

registration No. AR-01/H-5000 (Scorpio). He has exhibited the charge-

sheet as Ext.A. 

I have gone through the said charge-sheet (Ext.A), which

shows  that  I/O  has  submitted  the  charge-sheet  against  the  accused

Malek Uddin (O.P. No.1 herein), who was the driver of the offending

vehicle bearing registration No. AR-01/H-5000 (Scorpio) at the time of

accident.

14. The  submission  of  the  charge-sheet  against  Malikuddin

(O.P no.1 herein), the driver of the offending vehicle, can be considered

as sufficient evidence of rash and negligent driving of the said vehicle.

In absence of  any evidence to the contrary,  the filing of  the charge-

sheet,  itself,  shows that the driver of the offending vehicle (Scorpio)

was  driving  the  vehicle  in  a  rash  and  negligent  manner.  In  this

connection a decision of the Hon’ble Kerala High Court reported in

2012 (1) TAC 816, may be referred.

From the evidence on record, it is seen that on the day of

occurrence  i.e.  on  07.11.2013,  at  about  6:00  a.m.,  near  the  village

Kachari  Tiniali  under  Sootea  P.S.,  District-  Sonitpur,  the  alleged

accident took place due to rash and negligent driving of the driver of the

offending vehicle bearing registration No. AR-01/H-5000 (Scorpio), as

a result Naba Kanta Hazarika, husband of the Claimant No.1, had died
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on the spot. 

On the other  hand,  the O.P.  side  has  failed  to  rebut  the

version of the C.W.1, during her cross-examination. 

So, this issue is decided in favour of the Claimant side.

Issue No.2 and 3.

 15. Claimant (C.W.1) in her  claim petition stated that  at  the

time  of  the  accident  her  deceased  husband  was  27  years  old.  The

Claimant (C.W.1) also stated that her husband was a private driver by

occupation and thus earned Rs.12,000/- per month. 

Though the Claimant has stated that her deceased husband

was 27 years old at the time of the accident, but she (C.W.1) has failed

to adduce any age proof certificate to determine the actual age of her

deceased husband. On the other hand, the post-mortem report (Ext.3)

clearly shows that the age of the deceased Naba Kanta Baruah was 35

years old at the time of his death. 

In such a situation, it can be presumed that the deceased

was  35  years  old  at  the  time  of  accident  and  as  such,  the  proper

multiplier would be 16, as per guidelines of the Hon’ble Apex Court

in Sarla Verma case.

16. C.W.1  claims  her  deceased  husband  to  be  earned

Rs.12,000/- per month as a private driver, but the Claimant (C.W.1) has

failed to produce any documentary evidence to prove the income of her

deceased  husband.  In  absence  of  any  income  certificate,  though  the

Claimant (CW-1) claims her deceased husband to be earned Rs.12,000/-

per  month,  however,  the  income  of  deceased  should  be  taken  into

consideration  as  Rs.5,000/-   per  month,  as  now-a-days,  a  skilled

labourer earns minimum Rs.250/- to 300/- per day.  

17. It  has already been stated that  the deceased Naba Kanta
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Hazarika had died, while he was in the age group of 31 to 35 years i.e.,

below 40 years, so there should be an addition of 40% of his monthly

income  with  his  original  monthly  income  of  Rs.5,000.00  as  future

prospects  as per guidelines of  the Hon’ble Apex Court  in Special

Leave  Petition  (Civil)  No.25590  of  2014  in  the  case  of  National

Insurance Company Ltd. – vs- Pranay Sethi and others. The 40% of

Rs.5,000.00  is  Rs.2,000.00,  which  is  the  future  prospects  of  the

deceased in the case. So, by adding future prospects of Rs.2,000.00 with

the monthly income of Rs.5,000.00,  the total  monthly income of the

deceased comes to Rs.7,000.00.

18. The Claimant (C.W.1) in her claim petition stated that her

deceased husband at the time of his death had left behind him 4 (four)

dependents namely, his wife (C.W.1), mother of the deceased (Claimant

No.2) and one son (Claimant No.4) and one daughter (Claimant No.3).

Therefore, the deduction towards the personal and living expenses of

the  deceased  would  be  one-fourth  (1/4)  as  per  guidelines  of  the

Hon’ble Apex Court in Sarla Verma Case.

19. Thus,  taking  the  annual  income  of  the  deceased  at

Rs.84,000.00 and applying the multiplier ‘16’, the loss of dependency

after deducting 1/4th on account of personal and living expenses of the

deceased, comes to Rs.63,000/- x 16=  Rs.10,08,000/-.

In addition to that, the claimant is also entitled to get an

amount  of  Rs.15,000/-  as  loss  of  estate  and  Rs.15,000/-  as  funeral

expenses.  An  amount  of  Rs.40,000/-  is  also  awarded  for  loss  of

consortium of C.W.1 (wife of the deceased) and Rs.50,000/- for loss of

love  and  affection  of  Claimant  No.2  (mother  of  the  deceased)  and

Claimant No.3 and 4 (daughter and son of the deceased respectively), in

addition to the aforesaid amount.

20. Thus,  the claimant is found entitled to get  the following
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amount as compensation:-

a) Loss of dependency    = Rs. 10,08,000/-
b) Funeral expenses    = Rs.      15,000/-
c) Loss of Estate    = Rs.      15,000/-
d) Loss of consortium             = Rs.       40,000/-
e) Loss of love and affection        = Rs.      50,000/-

                   Total                        = Rs. 11,28,000/-

21. That,  the offending vehicle  bearing registration No.  AR-

01/H-5000 (Scorpio) at the time of accident was duly insured with the

O.P. No.3 (Universal Sompo General Insurance Co. Ltd.), was not in

dispute.  So,  the  O.P.  No.3  (Universal  Sompo General  Insurance  Co.

Ltd.) will have to satisfy the award.

A W A R D:

22. In  the  result  O.P.  No.3  (Universal  Sompo  General

Insurance Co. Ltd.) insurer of the offending vehicle bearing registration

No.  AR-01/H-5000  (Scorpio)  is  directed  to  pay  the  amount  of

compensation  of  Rs.11,28,000-  (Rupees  Eleven  Lakh  Twenty  Eight

Thousand)  only, with interest thereon @ 6% per annum from the date

of filing of the claim petition i.e. 16.12.2013 till its realization.. The O.P.

No.3 is directed to deposit the awarded amount before the Tribunal, for

making payment,  within  one  month  from the  date  of  receipt  of  this

order. 

23. Out  of  the  awarded  amount,  Rs.6,00,000  (Rupees  Six

Lakh) only be fixed deposited in the name of the Claimant No.3 and 4

respectively, in equal share, the minor daughter and son of the deceased

in a nationalized bank in MIS for  a period till  date they attain their

majority.

24. Out  of  the  remaining  amount  of  compensation,

Rs.2,00,000.00 (Rupees Two Lakh) be fixed deposited in a nationalized

bank in the name of the Claimant No.1, Smti. Purnima Hazarika, the

wife of the deceased for a period of 3(three) years.
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25. From  the  remaining  amount  of  compensation,

Rs.1,00,000.00  (Rupees  One  Lakh)  be  given  to  the  Claimant  No.2,

Smti. Bonti Hazarika, the mother of the deceased.

26. The remaining amount  of  compensation  be  given to  the

Claimant No.1, Smti. Purnima Hazarika, the wife of the deceased, Naba

Kanta Hazarika.

27. Furnish free copies of Judgment to the parties concerned

within 15 days from today, as per provision of Sec.168(2) of M.V. Act.

28. Both the parties will bear their respective costs.

29. The case is disposed of on contest, accordingly.

      Given under my hand and seal of this Tribunal on this 9th

day of September, 2019.

                   ( P.C. Kalita )
     Member, M.A.C.T    

             Lakhimpur, N.L.

Dictated & corrected by me:-

     ( P.C. Kalita )
 Member, M.A.C.T, 
     Lakhimpur, N.L.

Transcribed & typed by me:-
Sri Manish Kumar, Steno.
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A P P E N D I X 

Claimant witnesses  :
CW1- Smti. Purnima Hazarika.
CW2- Sri Papu Knowwar.

Claimant’s Exhibits:
Ext-1 : Postmortem report. 
Ext-2 (i) : Form 54.

O.P witness : 
D.W.1- Prasanna Bora.
D.W.2, Sushanta Sarkar. 

O.P. Exhibits:
Nil.

    (P.C. Kalita )
Member, M.A.C.T, 
  Lakhimpur, N.L.


