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    IN THE COURT OF SUB-DIVISIONL JUDICIAL MAGISTRATE

(SADAR), NORTH LAKHIMPUR, LAKHIMPUR

MISC. CASE NO.177/2017

(U/S 125 OF THE CODE OF CRIMINAL PROCEDURE)

PETITIONER/ FIRST PARTY :  SMTI JONAKI DAS 

                    -Vs-

RESPONDENT/SECOND PARTY : SRI SANTANU HIRA 

DISTRICT : LAKHIMPUR

PRESENT : Smti Sorbani Bhattacharjee, AJS

    Sub-Divisional Judicial Magistrate (Sadar),

   North Lakhimpur, Lakhimpur

ADVOCATE FOR THE PETITIONER      :  Sri Nirmali Konwar 

ADVOCATE FOR THE RESPONDENT   :   Sri Bulumoni Das 

                                                                

EVIDENCE RECORDED ON          : 18.05.2018,  03.05.2019 & 

              14.05.2019 

ARGUMENT HEARD ON             : 30.05.2019, 01.07.2019 

JUDGMENT FIXED ON                  : 13.06.2019, 

(could not be delivered for being on casual leave) 

JUDGMENT DELIVERED ON        : 01.07.2019
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JUDGMENT

 1. This  is  an  application  filed  by  Smti  Jonaki  Das,

(herein-after called as First  party)  u/s 125 of Cr.P.C.  claiming

maintenance for her from her husband Sri Santanu Hira (herein-

after called as second party).

2. The  case  of  the  petitioner  in  brief  is  that  on

13.01.2012 she got  married with  the 2nd party  as per  Hindu

rites and rituals and on the same day they took a rented house

of Smti Anamika Baruah situated at Narayanpur wherein they

started  their  conjugal  life.  As  the  2nd party  used  to  work  at

Narayanpur  hence,  they  decided  to  stay  in  the  said  rented

house. For about 3 years their life was going on smoothly. But

in the last part of the year, 2015 as per the instigation of his

parents the 2nd party started to harass her. The mental torture

started increasing day by day. Whenever she used to tell  2nd

party  to  take  her  to  his  home  then  he  used  to  give  some

excuses. He also used to ask for money from her and whenever

she  could  not  meet  the  demand  he  used  to  torture  her

physically. In the year, 2016 in the month of “Kati” of Assamese

calendar 2nd party went to his house situated at Gohpur. After

three days he returned back to the rented house and without

any  rhymes  and  reasons  started  to  assault  her.  He  left  the

rented house taking his clothing’s. When the 1st party used to

ring him then he used to avoid her calls. Immediately she went

to the sister’s house of the 2nd party situated at Sotia and she

saw that 2nd party is staying there as husband and wife with

another woman. When she objected to it then 2nd party ousted

her from there. The parents of the 2nd party also snatched away

the medical documents related to the treatment of 2nd party at

Guwahati in the month of ‘Xaaun’ of Assamese calendar in the

year, 2016. They also threatened along with the 2nd party not to

enter in the residential 
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             house again. Having no other alternative 1 st party informed

about the incident to local police. Since the day of ousting her

from the house by the 2nd party she is staying at the rented

house.

3. The  second party  has  contested  the  case  by  filling  his

written statement.  He denied the allegation levelled against

him and denied having any relationship with the first party as

husband and wife. 

4.     In the course of hearing, both the parties have examined

two witnesses each including them.

 

5.          POINTS FOR DETERMINATION:-

A.   Whether the first party is the legally wedded wife of the

second party ?

B.  Whether the first party is entitled to get maintenance for

herself from the second party and if yes, then from when and

what will be the quantum?

   DISCUSSION, DECISION AND REASONS THEREON:

              6.        For the sake of convenience all the points are taken up

together for discussion. First party in her pleading as well as in

her evidence has claimed herself to be the legally married wife

of  the second party.  She got support  from PW-2 Smti  Sabitri

Devi who stated that both parties are husband and wife and

they got married in the year 2012 as per Hindu rituals. After

their  marriage  they  stayed  in  the  rented  house  of  Anamika

Baruah at Narayanpur. Second party on the other hand denied

the  solemnisation  of  any  marriage  between  them  or  the

existence  of  any  relationship  as  husband  and  wife.  In  his

evidence second party stated that 1st party used to work in the

same hotel at Narayanpur in which he was working in the year
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2012 and he had never got married socially with the 1st party.

He also claimed that 1st party is already married. In this case

one party is claiming herself to be the legally wedded wife of

the other party and the other party is denying the same. It is a

settled position of law that in a case under section 125 of CrPC

strict proof of marriage is not necessary. 

7.    Hon’ble Supreme Court in Dwarika Prasad Satpathi Vs.

Bidyut Prava Dixit and Another, reported in AIR 1999 SC 3348,

has  held  that  “validity  of  the  marriage  for  the  purpose  of

summary  proceeding  under  Section  125,  Cr.P.C.  is  to  be

determined on the basis of the evidence brought on record by

the  parties.  The  standard  of  proof  of  marriage  in  such

proceeding is not as strict as is required in a trial of offence

under Section 494 of the I.P.C. If  the claimant in proceedings

under Section 125 of the Code succeeds in showing that she

and the respondent have lived together as husband and wife,

the Court can presume that they are legally wedded spouses,

and in such a situation, the party who denies the marital status

can rebut the presumption.”

8.         In the present case in hand first party by adducing her

evidence as well as by examining PW-2 succeeded in showing

that she and second party have lived together as husband and

wife, it can be presumed that they are legally wedded spouses.

In the instant case as the second party has denied the marital

status between them hence it is for the second party to rebut

the presumption. 

9.         Let  us  now  see  whether  second  party  has  been

successful in this case to rebut the presumption or not.  First

party  in  her  cross  examination  has  herself  admitted  that

Mousumi  Das  is  her  married  daughter  who  is  married  at

Burhaburi at Narayanpur. She has also admitted that Mausumi

Das was born out of the wedlock between her and one Deben
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Das  and  Deben  Das  is  her  married  actual  husband.  Now

Mousumi is aged about 15 years. PW-2 has also supported the

fact that First party has her married daughter and Deben Das is

the married husband of the first party. On going through the

evidence of the PW-1 and 2 it is evident that they have claimed

that  the  marriage  between  first  party  and  2nd party  was

solemnised in the year 2012. It is an admitted fact that Deben

Das is the actual husband of 1st party and out of their wedlock

Mousumi Das was born who is now aged about 15 years. This

brings us to the conclusion that the marriage between Deben

Das and first party was solemnised much prior to the marriage

between 1st party and 2nd party and the marriage between 1st

party and 2nd party which was solemnised in the year 2012 took

place during the subsistence of marriage between 1st party and

her husband Deben Das. First party in her pleadings as well as

in her examination in chief has concealed about her husband

Deben Das. 

10.      Section 5 of Hindu Marriage Act 1955 inter alia provides

that a marriage may be solemnised between any two Hindus if

the  conditions  mentioned  therein  are  fulfilled.  One  of  the

conditions is - neither party has a spouse living at the time of

marriage. Under Section 11 of Hindu Marriage such a marriage

is null and void.

11.      Hon’ble  Supreme  Court  in Smt.  Yamunabai

Anantrao  Adhav  vs.  Anantrao  Shivram  Adhav  and

another  reported  in  (1988)  1  SCC  530  has  held  that

marriage of a woman in accordance with Hindu rites with the

man having a living spouse is complete nullity in the eye of law

and she is  not  entitled to the benefit  of  Section 125 of  the

Code. 

12.       In the light of the above decision of Hon’ble Supreme

Court if we see the present case then it is quite clear that in the
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instant case at the time when the marriage between 1st party

and  second  party  was  solemnised  then  first  party  had  her

spouse  (Deben Das)  living and hence the marriage between

them is a complete nullity in  the eye of  law.  In view of  the

above, the First party is not entitled to any maintenance from

the second party.

ORDER

13.     In view of the discussion made above, it is held that

the  first  party  is  not  entitled  to  any  maintenance  from the

second  party  and  accordingly  the  petition  filed  by  the  first

party/petitioner is rejected. Furnish a free copy of this judgment

to the first party. 

         Given under my hand and seal of this Court on this 1st

day  of July, 2019 at North Lakhimpur.

                                  Smti Sorbani Bhattacharjee,
Sub-Divisional Judicial Magistrate (Sadar)

                                North Lakhimpur, Lakhimpur
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APPENDIX

        Exhibits of First party:

                           NIL

       Exhibits of Second Party

                           NIL 

Witnesses for First Party:

1. Smti Junaki Das

2. Smti Sabitri Debi

Witnesses for Second party :

1. Sri Santanu Hira 

2. Sri Sumeswar Borah

          

                                       Smti Sorbani Bhattacharjee,

Sub-Divisional Judicial Magistrate (Sadar)

                                    North Lakhimpur, Lakhimpur


