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IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE

(SADAR), NORTH LAKHIMPUR, LAKHIMPUR

GR CASE NO: 1496 of 2019

U/s- 448/354 of IPC

State

-Versus-

Sri Sunit Borah 

                                                                  .........Accused Person.

                                                                                     

PRESENT : Smt. Sorbani Bhattacharjee , AJS

                  Sub Divisional Judicial Magistrate (Sadar)  

                  Lakhimpur, North Lakhimpur.

ADVOCATES APPEARED-

FOR THE PROSECUTION  :  Sri Khirod Kr. Kakoti.  

                                                                    

FOR THE ACCUSED          :  Sri Prasanta Buragohain 

 

EVIDENCE RECORDED ON : 08.08.2018 

ARGUMENT HEARD ON     : 05.04.2019 & 02.05.2019

                   JUDGMENT DELIVERED ON : 02.05.2019

JUDGMENT

1. The prosecution story in brief is that on 06.11.2011 at about

8:00 PM, the accused Sunit Borah along with two boys entered in

the house of the informant Smti Jonaki Gogoi when her husband

was absent in the house and to outrage her modesty touched her
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body. Then the informant to save herself stabbed Sunit Borah with

a 'dao'. Hearing hue and cry 2/4 persons came out of their house

and then the accused fled away from there. 

2. The Officer-in-charge, Boginadi police station, on receipt of

Ejahar  registered  Boginadi  P.S.  Case  No.  173/2011,  U/S-

448/354/34 of  IPC and started investigation.  After completion of

the  investigation,  the  concerned  I.O.  submitted  charge  sheet

against the accused person Sri Sunit Borah U/S 448/354/34 of IPC.

3. In  due  course,  the  accused  person  appeared  before  the

Court and the copies of relevant documents were furnished to him

as  per  section  207  of  CrPC.  Having  found  a  prima  facie  case

against  the  accused  person,  the  particulars  of  offences  U/S

448/354  of IPC (incident occurred before amendment of IPC) are

read over and explained to him to which he pleaded not guilty and

claimed to be tried.

4. The  prosecution,  in  support  of  its  case,  examined  three

witnesses including  the informant. The statement of the accused

person  has  been  recorded  U/S  313  of  the  Code  of  Criminal

Procedure. Defence side examined no witnesses. I have heard the

arguments advanced by the learned counsels for both sides. 

5. POINTS FOR DETERMINATION:-

(i)  Whether the accused person on 06.11.2011 at about 8:00

PM,  at  village  Rajbari  under  the  jurisdiction  of  Boginadi  P.S.,

criminally trespassed in the dwelling house of the informant with

an intention to outrage her modesty and thereby committed an

offence punishable U/S 448 of Indian Penal Code?

(ii)  Whether the accused person on the same day, time and

place, used criminal force to Smti Jonaki Gogoi with an intention

to  outrage  her  modesty  and  thereby  committed  an  offence

punishable U/S 354 of Indian Penal Code ?
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DISCUSSION, DECISION AND REASONS  THIM EOF:   

6. PW-1 Smti Junaki Gogoi deposed that she is the informant of

this case. She knows the accused. About 7/8 years back one day at

night incident occurred in her house. On that day she was in her

house along with her three children. Then the accused along with

other persons entered in her house and pushed her on the ground

and misbehaved with her.

 (On  being  repeatedly  asked  by  the  court  even  after

recording her depositiion in chamber she failed to say what kind of

misbehave  done  with  her  and  she  said  that  she  is  mentally

disturbed and cannot explain it more than that). 

 After  the  incident  the  accused fled away from there.  Her

elder son was at that time in class IV. He saw the accused. She

raised hue and cry at that time but as the nearby Mill (factory) was

running hence none heard her hulla. The other two persons are not

known to her who came to her house along with the accused. The

accused  did  not  pull  her  clothes.  He  opened  his  clothes  and

misbehaved with her. 

(PW  on  being  asked  again  refused  to  say  what  kind  of

misbehaviour) 

 She lodged this case against the accused on the same day

of the incident. Her husband was with her at that time of lodging

FIR. Ext.1 is the ejahar and Ext.1(1) is her signature. 

 In cross-examination, she denied the suggestion that she did

not state before I.O. that the accused misbehaved with her and he

opened  his  clothes,  pushed  on  the  floor. She  also  denied  the

suggestion  that  she  did  not  state  before  I.O.  that  a  mill  was

running at that time. The FIR was not written by her. The contents

of the ejahar is not totally true. She did not chase the accused

holding any dao. She was holding a bamboo stick. She admitted

the fact that accused also lodged a case against her husband. She

denied the suggestion that her husband sells alcohol, and that the

accused objected to it and then they lodged this case falsely, and

that no such incident took place as alleged by her and the case

was lodged falsely to save the skin from that case. 
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7. PW-2  Sri  Lalit  Mohan  Das  deposed  that  he  knows  the

informant and accused. Accused is from their village. About three

years back at night the incident occurred one day. On that day he

went to the house of accused to watch T.V.  He heard hue and cry

from outside.  After sometime accused entered in the house. He

saw blood over the hand and face of the accused. He asked him

what happened. Then he told him that Nitul Gogoi assaulted him

on the road. 

 In  cross-examination,  he deposed that  he heard from the

accused that Nitul Gogoi stabbed him on the road. He does not

know anything else. 

8.  PW-3 Sri Durna Bora deposed that he knows the informant

and  accused.  They  are  from  his  village.  About  3/4  years  back

incident  occurred.  He  heard  hue  and  cry  from  the  house  of

accused. Someone was telling “his son is stabbed by them”. He

does not know why informant lodged this case. Defence declined

to cross-examine him. 

9. In  this  case  prosecution  examined  altogether  three

witnesses.  The  informant  as  PW-1  in  her  evidence  stated  that

about 7/8 years back at night she was in her house along with

three children. Then the accused along with other persons entered

in her house and pushed her on the ground and misbehaved with

her.  Her  evidence  reveals  that  she  did  not  disclose  despite

repeated query raised by this court as to what she mean by saying

misbehave.  Her  evidence  further  reveals  that  after  the incident

accused fled away from there and her elder son saw the accused.

She raised hue and cry but none came there as a mill was running

nearby. She could not disclose the name of other two persons in

her evidence. In her cross-examination she has admitted that the

FIR was not written by her and the contents of the ejahar is not

totally proved.  She did not chase the accused holding any dao.

Rather  she was holding a bamboo stick.  She has also admitted

about lodging of a case by the accused against her husband. The
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evidence of  PW-1 who is  the informant cum victim of  this  case

does not appear to be wholly reliable. Let us see whether the other

PWs have supported her evidence or not. The evidence of PW-2

reveals  that  on  the  day  of  incident  he  went  to  the  house  of

accused Sunit Borah to watch T.V. and he heard hue and cry from

outside. After sometime accused entered in the house and he saw

blood over his hand and face of  accused. On enquiry accused told

him  that  Nitul  Gogoi  assaulted  him  on  the  road.  In  his  cross-

examination he stated that he heard from the accused that Nitul

Gogoi stabbed him on the road. From his evidence it is quite clear

that he has not at all supported the evidence of PW-1 rather he has

alleged the husband of the informant of assaulting the accused.

PW-2  is  silent  about  the  incident  as  alleged  by  the  PW-1.  The

evidence of PW-3 reveals that on the day of incident he heard hue

and cry from outside and heard someone was telling that “my son

is stabbed”. He expressed his ignorance why the informant lodged

this case. Prosecution could not examined Konbap Dorobdhora as

he is suffering from paralysis and not in a position to depose in this

case as informed to the court by his son by filing a petition and his

evidence was dispensed with. In this case prosecution also failed

to examine the I.O. But in my considered opinion it is not going to

cause any prejudice to the accused person and his evidence and

the evidence of I.O. is also dispensed with during trial.

10. Thus from the evidence on record,  it  is  crystal  clear  that

except  PW-1  none  has  supported  the  prosecution  case.  The

evidence of PW-1 is also not wholly reliable to convict the accused

on  the  basis  of  her  sole  evidence.  In  such  circumstances  the

accused cannot be hold guilty.  Situated thus, I am of the opinion

that the ingredients of the offences u/s  448/354  of IPC have not

been proved against  the accused person  beyond all  reasonable

doubt by the prosecution and hence the accused person is hold not

guilty for the alleged offences. 
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O R D E R

11. Accordingly, the accused person Sri Sunit Borah is acquitted

of  the  offences  U/S  448/354  of  IPC  and  he   is  set  at  liberty

forthwith. The bail bond of the accused person and his surety shall

remain  in  force  for  a  period  of  6  months  from  today  as  per

amended CrPC. 

Given under my hand and seal of this court on this  2nd day

of May, 2019.

 

Smti Sorbani Bhattacharjee, AJS
Sub Divisional Judicial Magistrate (S)

Lakhimpur, North Lakhimpur
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GR  1496 of 2011

APPENDIX

PROSECUTION EXHIBITS:

Ext.1 : Ejahar 

DEFENCE EXHIBITS

NIL

PROSECUTION WITNESSES :

 1. PW-1 Smti Junaki Gogoi

2. PW-2 Sri Lalit Mohan Das

3. PW-3 Sri Durna Bora

DEFENCE WITNESSES

NONE

MATERIAL EXHIBITS

NIL

                    

                    

Smt. Sorbani Bhattacharjee, AJS
Sub Divisional Judicial Magistrate (S)

Lakhimpur, North Lakhimpur


