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19.04.21:    Contesting parties are duly represented by their learned 

counsels. 

Today has been fixed for passing order on petition No. 421/19 

dated 23.04.2019 filed by the petitioner/ plaintiff of T.S 13/2018, under 

order 6 Rule 17, CPC praying for allowing him to amend his plaint. 

Against the said petition, the contesting opp. Parties have filed their 

written objections.  

I have already heard the submission of learned counsels for both 

the sides and perused the petition along with objections.  

During hearing, the learned counsel for the petitioner submitted 

that the plaintiff has filed the suit seeking declaration of his right, title 

and interest over schedule „C‟ land of the plaint and for recovery of 

possession of 2 lessas of land which is described specifically in schedule 

„D‟ in the plaint.  

It is alleged that the plaintiff and the defendant no.1 inherited a 

plot of land measuring 2 katha from their father and as such, each of 

them is entitled to share of 1 katha each. But, the defendant no. 1 

illegally got his name mutated and got the aforesaid land partitioned in 

his name to a share comprising of 1 katha 2 lessas. Thus, the plaintiff in 

the suit has prayed for recovery of said 2 lessas of land with other 

consequential reliefs.  

The plaintiff/ petitioner further alleged that at the time of filing of 

the suit, a petition under Order 39 Rule 1 and 2, CPC seeking temporary 

injunction against defendants was also filed which was registered as 

Misc.(J) Case No. 27/2018. But, the case was decided against him vide 

order dated 15.02.2019. That, after rejection of his injunction prayer by 

the court, the defendant no.2 with the help of defendant no.1 and their 

men and agents entered into the land of the plaintiff described in 

schedule „C‟ and demolished a part of the godown situated over there. At 

the relevant time, as the plaintiff/ petitioner was not there, his tenants 
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(continued):   who were actually in possession of the said land, lodged a complaint 

before police. Again on 19.03.2019, the defendant no.2 entered into 

schedule „C‟ land and broke down 4 numbers of godowns which were 

occupied by his tenants namely Naresh Paul, Md. Nijamuddin Ahmed 

and Gobin Agarwal. The defendant no.2/ Opp. Party no.1 compelled the 

tenants to vacate the aforesaid premises.  

The petitioner further alleged that due to the illegal act of the 

defendant/ opp. Parties no. 1 and 2, he sustained huge financial loss 

and as such, he has come up with the instant petition seeking 

amendment of his plaint so that he can claim compensation regarding 

his loss. The petitioner prayed for allowing him to amend his plaint by 

inserting the facts that after disposal of his injunction prayer, the 

defendants No. 1 and 2 made illegal entry into his land, damaged his 

property causing financial loss  and ultimately dispossessed him there 

from by compelling his tenants to move away. The petitioner further 

prayed for allowing him to amend his prayer for seeking a compensation 

of Rs. 7,00,000/- for causing damage.  

On the other hand, the learned counsel for the contesting Opp. 

Parties submitted that the allegations of the plaintiff/ petitioner is 

absolutely false and baseless. The learned counsel further submitted 

that the defendant no. 2 has been possessing the land measuring 1 

katha 2 lessa standing with 52 years old R.C.C ground floor building  

measuring 107.36 sq. mtr and Assam type godown measuring 176 sq. 

mtr since 13.04.2018 i.e the date on which he purchased the same from 

defendant no.1 and in the said premises, his tenants are running their 

businesses. As such, the plaintiff with the said amendment is trying to 

insert new facts into his case and trying to fill up the lacuna which he 

detected after filing of the written statements by the contesting 

defendants.  

The learned counsel for the contesting opp. Parties submitted 

that the proposed amendment is not at all necessary for the purpose of 

determining the real question in controversy between the parties. 

Further, if the proposed amendment is allowed, it will make out a totally 

new and a different case. Accordingly, the learned counsel for the 

contesting opp. Parties  
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(continued):    prayed for rejecting the prayer of the plaintiff/ petitioner.  

Now after going through the submissions of both the parties and 

perusing the record, I am of this view that the law relating to 

amendment of pleading as incorporated in Order 6 Rule 17, CPC needs 

to be looked into. In the said provision of law, it is written that  “the 

court may at any stage of the proceeding allow either party to alter or 

amend his pleading in such manner and on such terms as may be judge 

and all such amendments shall be made as may be necessary for the 

purpose of determining the real question in controversy between the 

parties: provided that no application for amendment shall be allowed 

after the trial has commenced, unless the court comes to the conclusion 

that inspite due diligence, the party could not have raised the matter 

before the commencement of trial”.  

Now, from the perusal of record, it appears that the instant 

petition seeking amendment of pleading was filed by the plaintiff on 

23.04.2019 when neither the issues were framed nor the trial of the 

case commenced.  

Secondly, the facts which plaintiff has alleged is apparently a 

subsequent development after filing of the suit and the allegation shows 

that there was a change in possession over the disputed plot of land. 

Though, the allegation needs to be proved with cogent evidence by the 

plaintiff, but at first, the plaintiff should be given the opportunity to raise 

the allegation. If the proposed amendment is denied, I find it will effect 

in determining the real question in dispute regarding past and present 

possession over the disputed plot of land. Moreover, if the plaintiff is not 

allowed to seek compensation in this suit as he is willing to, it may cause 

multiplicity of action.  

In the light of aforesaid discussion and observation, I find that 

the prayer of the plaintiff needs to be allowed for the ends of justice.  

Accordingly, the prayer of the plaintiff / petitioner is allowed.  

Misc(J) Case is disposed of accordingly.  

 


