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IN THE COURT OF THE SESSIONS JUDGE,
LAKHIMPUR, AT NORTH LAKHIMPUR.

Present: Smt S.P. Khaund, (M.A. Economics, L.L.B.),

Sessions Judge,

Lakhimpur, North Lakhimpur.

CRIMINAL APPEAL NO.40(4)2017

Appellant : Sri Nila Gogoi.

Respondent    : State of Assam.

Date of argument  :  30.10.2021.

Date of judgment  :  30.10.2021.

J U D G M E N T

1.  This  Appeal  is  preferred  against  the  Judgment

and  Order  dtd.  27.10.2017  passed  by  the  Addl.

Chief  Judicial  Magistrate,  Lakhimpur,  North

Lakhimpur, in GR Case No.894/2012 sentencing Sri

Nila Gogoi ( hereinafter the Appellant ) to undergo

Simple Imprisonment for 4 (four) months and  also

a fine  of Rs.2,000/- (Rupees Two Thousand) only,

with  default stipulation for offence u/s 324 of the

Indian Penal Code ( IPC in short ).

Contd...
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BACKGROUND FACTS  

2. The genesis of the case is that on 30.06.2012, at

about  12  noon,  while  on  his  way  to  his  friends’

house at Bhaboukuchi, midway, the informant, Sri

Dipak Das entered into a house to drink water. At

that time, the Appellant attacked him with a sharp

weapon causing grave injuries on his person. The

Appellant also used abusive language against the

informant’s mother. 

3.  The  informant  lodged  the  F.I.R.  and  he  also

underwent  treatment  at  Dhalpur  hospital.  On

receipt of F.I.R., a GD entry was regisgered and the

F.I.R was forwarded to Bihpuria Police Station and

Bihpuria P.S. Case No.15/2012 u/s 294/ 326 IPC was

registered and investigated upon. On completion of

investigation,  charge-sheet  was  laid  against  the

Appellant u/s 294/ 324 IPC.

4.  On  appearance  of  the  Appellant,  copies  were

furnished and a formal charge u/s 294/ 324 IPC was

framed  and  read  over  and  explained  to  the

accused. The accused abjured his guilt and claimed

trial. 

5.  To  substantiate  its  stance,  the  prosecution

adduced the  evidence of  8  (eight)  witnesses  and

marked  several  documents  as  exhibits.  The

Appellant  cross-examined  the  witnesses  to  refute

the charges.

Contd...
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SUBMISSIONS

6. This case has been pending for argument since

07.01.2018. Ample of opportunities were accorded

to the parties. Finally the Appellant side appeared

and submitted argument today. It is also pertinent

to note that the informant was  not arrayed as a

respondent  in  this  case.  However  notices  were

issued to the informant, but the informant failed to

appear.

7.  It  is  argued  that  the  trial  court  ignored  the

contradictions writ  at  large,  in  the evidence.  It  is

averred that this appeal is devoid of merits. PW.1

and  PW.8’s  evidence   is  hearsay  evidence  and

cannot be accepted. The independent witnesses did

not implicate the appellant. It is contended that the

police  failed  to  seize  the  screw  driver  or  any

weapon of offence from the place of occurrence. It

is  contended that the non-examination of the I.O.

was crucial for this case. It is argued that the truth

behind  this  case  is  that  the  informant  tried  to

kidnap the appellant’s minor daughter and a case

being GR Case No. 908/12 u/s 341/294/323 IPC was

registered against the appellant, who was convicted

to simple Imprisonment for  One month and  also

fine u/s 341/ 323/ 294 IPC. To wreak vengeance, this

case was foisted against the appellant.

Contd...
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POINT FOR DETERMINATION : 

The Trial  Court decided this case on the following

counts :

I.  Whether  the  accused  person  on  30.06.2012  at

about 12 noon at Bhaboukuchi Gaon did an obscene

act and uttered obscene words over phone to the

mother  of  the  informant  in  a  public  place  and

thereby, committed an offence punishable u/s 294

IPC ?

II.  Whether the accused person on the same day,

time  and  place  voluntarily  caused  simple  hurt  to

Dipankar  Das  by  means  of  sharp  weapon,  and

thereby committed an offence punishable u/s 324

IPC ?

Decision  thereon  and  the  reasons  for  such

decision :

8. As this a first appeal, it is the bounden duty of

this court to reappreciate the evidence.

9. The informant Sri Dipankar Das testified as PW. 1

that at the time of occurrence,  he came to meet

Manjit Neog at Kathanibari, but before reaching the

village, at about 12 noon, the accused person who

was riding a bike chased him. PW.1 was going on a

bicycle. Then finding no option, PW.1 entered into

the house of Bhadra Neog. Then the accused

Contd...
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person reached the compound of Bhadra Neog and

assaulted PW.1 with a screwdriver and injured him

on his arms and hands. The wife of Bhadra Neog

saw the incident. PW.1 shouted, but at that time he

did  not  experience pain.  When he reached Police

Station, he felt blood on his body and also felt pain.

Police gave him treatment and he was referred to

North Lakhimpur Civil Hospital. Thereafter, this case

was filed by PW.1. PW.1 proved the ejahar (F.I.R) as

Ext.1 and Ext.1(1) as his signature.

10.  The  evidence  of  PW.1  is  supported  by  the

evidence PW.2,  Smti  Biva Bora.  She testified that

the Appellant assaulted the informant (PW.1), who

was on his way to meet his friend at Kathanibari.

She testified in her cross-examination that she did

not witness the incident. Her evidence depicts that

she learnt about the incident  in the hospital.

11.  The  evidence  of  the  victim  PW.1  is  also

supported by the evidence of his mother, Smt Niru

Das,  who  testified  as  PW.3  that  the  accused

informed her over phone that he assaulted her son

(PW.1). PW.3 testified that about a year ago, while

her  son  was  on his  way to  kathanibari  village to

meet his friend, he was assaulted by the accused.

The  accused  then  called  her  and  told  her  to  do

whatever she could do, because her son (PW.1) was

Contd...
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lying injured. PW.3 then went to Dhalpur hospital,

where  her  son  was  undergoing  treatment  and

noticed injuries on her son’s hand.  She,  however,

admitted in  her  cross-examination that  the police

did not record her statement during investigation.

12.  Although  the  evidence  of  PW.3  supports  the

evidence of PW.1, her evidence cannot be accepted

without  a   scintilla  of  doubt,  more  so,  when  she

herself admitted that her statement u/s 161 CrPC

was  not  recorded.  Bad  blood  between  both  the

parties is evident. The alleged criminal case against

the  informant  being  GR  Case  No.  908/12  was

appended to the corresponding case i.e., GR Case

No.  89/2012.  Judicial  notice  can  be  taken  of  the

Judgment and order dated 06.06.2012 of GR Case

No.  908  of  2012  against  the  informant  Dipankar

Das. The informant was imposed with fines under

section 341/323 IPC by the Chief Judicial Magistrate

at Lakhimpur.

13. It is possible that the criminal case launched by

the accused person’s daughter may have  outraged

the accused. Mens rea cannot be ruled out.

14. The informant sustained injuries at the time of

the incident. The Medical Officer Dr. Prafulla Barua

testified as PW.8 that on 30.06.2012 at about 1.30

Contd...
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pm, he examined Dipankar Das on Police requisition

from Dhalpur Out Post.  On examination, he found

small pointed abrasion on the left side of chest, left

arm, left shoulder, back of the chest and left side.

PW.8 also found tenderness on chest and victim was

unable  to  breath  properly.  PW.8  further  deposed

that he referred the patient to North Lakhimpur Civil

Hospital for chest X-ray and investigation. According

to  PW.8,  the  injury  was  simple  and  caused  by

pointed  object.  PW.8  proved  the  Medical

Examination  report  as  Ext.2  and  Ext.2(1)  as  his

signature. During cross-examination, PW.8 admitted

that he had not mentioned the age of injury in his

report.  PW.8  further  admitted  that  such  type  of

injury can also be sustained if a person falls over

pointed substance.

15.  The  M.O’s  (PW.8’s)  evidence  depicts  that  he

examined the informant on 30.06.2012 at 1.30 pm.

The F.I.R depicts that the incident occurred on the

same  day  at  12  noon.  PW.1  testified  that  the

incident occurred at 12 noon. Thus, it is amply clear

that  after  the  incident,  PW.1  went  to  the  Police

Station and thereafter, he went to Dhalpur and then

to North Lakhimpur Civil Hospital. The evidence of

PW.8  substantiates  the  evidence  of  PW.1.  His

evidence  is  corroborative.  At  the  time  of  the

incident, he was posted at Dhalpur Hospital.

Contd...
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16.  The  irony  of  this  case  is  that  PW.1  did  not

identify the weapon of offence. No screw driver was

seized  during  investigation.  When PW.1  sustained

injuries, he did not experience pain. So, he was not

aware  of  the  piercing  wound  caused  by  a  sharp

pointed weapon. It was in the Police Station, that he

realised that he sustained the incised wound. This

fact has been testified by PW.1. This has not been

controverted by the defence. So, the argument of

the  defence at the stage of appeal that I.O. was not

examined to contradict the testimony of PW.1, holds

no  water.  Without  considering  the  testimony  of

PW.1’s mother, it can be held that PW.1’s evidence

clearly depicts that the accused assaulted him and

voluntarily caused hurt on him.

17.  It  is  held  that  the  evidence  of  PW.1  is

corroborated by the evidence of PW.2 and PW.8. The

evidence  of  PW.4  also  supports  the  fact  that  the

accused was injured and the police took him to the

hospital.  Golap Das testified as PW.4 that he saw

the informant (PW.1) when the police took him to

the hospital. PW.4 and PW.7 are not eye witnesses,

but  their  evidence  substantiates  the  evidence  of

PW.1.

18.  Aparajita  Mahanta  testified  as  PW.7  that  she

heard about  a  quarrel  and a  scuffle between the

informant (PW.1) and the accused. She admitted  in

Contd...
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her cross-examination that she did not know who

was the assailant.  The PW.6 Buddhadev Goswami

heard about  the quarrel  between the parties  and

the  case  launched  by  PW.1.  Sri  Bhagyamal  Neog

testified as PW.5 that he had no knowledge about

the incident.

19. The PW.1 stated that the accused assaulted him

in Bhadra Neog’s house. Case record reveals that

the prosecution failed to produce Bhadra Neog as

witness.  However,  several  steps  were  taken  to

produce the Investigating Officer, but as this case

was dragging on leaden feet, the Trial Court did not

examine the I.O. and proceeded with the case.

20. It is, thereby, held that due to the laches of the

prosecution and the apathy of the I.O, the accused

is  not  entitled to  benefit  of  doubt.  It  is  true that

Bhadra Neog was an important witness, but at the

same  time,  it  is  also  true  that  the  informant

sustained  the  incised  wound  and  other  injuries

described by the M.O, PW.8.

21.  Not  a  single  witness,  including  the  informant

stated that the accused uttered obscene words in a

public place. I would like to concur with the findings

of the Trial Court that there is no evidence against

the accused u/s 294 IPC. The decision of the Trial

Contd...
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Court  convicting  the  accused  u/s  324  IPC  is  set

aside.

22. The informant never mentioned in his evidence

that the accused voluntarily caused hurt upon him

with a sharp weapon. No weapon was showed to

the  M.O,  PW.8  to  affirm if  a  screw driver  or  any

sharp object was used by the accused to cause the

incised wound detected on PW.1.  The evidence is

loud  and  clear  that  the  accused  assaulted  the

informant.

23. The accused is, thereby, held guilty of offence

u/s 323 IPC.  

24.  Instead  of  sentencing  the  accused  to

imprisonment  or  to  fine,  I  believe  that  if  the

accused is released on probation of good conduct,

peace and harmony between both the parties will

prevail.  The  accused  is,  thereby,  held  guilty  of

offence  u/s  323  IPC.  He  is  directed  to  maintain

peace and be of good behaviour. 

25.  The accused is  directed to appear before the

Trial  Court  immediately  and  furnish  a  bond  of

Rs.10,000/-  (Rupees  Ten  Thousand)  only,  to

maintain peace and be of good behaviour for three

years, failing which, he will have to appear before

the Trial Court to serve his sentence.

Contd...
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26. The Appeal is, thus, partly allowed.

27.  Send  back  the  L.C.R.  with  a  copy  of  this

judgment and order.

Judgment & Order is signed, sealed and delivered in

the open Court on the 30th day of October, 2021.

               ( S.P. Khaund )
      Sessions  Judge,

   Lakhimpur, North Lakhimpur.

Certified that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

( S.P. Khaund )
Sessions Judge,
Lakhimpur, North Lakhimpur.

Transcribed and typed by :
Sri Satyabrata Kshattry, Stenographer.


