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DISTRICT: NORTH LAKHIMPUR
IN THE COURT OF JUDICIAL MAGISTRATE 1ST CLASS SMT. J BEGUM, AT

LAKHIMPUR, NORTH LAKHIMPUR.

G.R. Case No. 1949/2014
 U/S 279, 337 of I.P.C.

PARTIES

STATE OF ASSAM
                      …………….. PROSECUTOR 

          -VERSUS-

SRI BASUDEV UPADHAYA

S/O: LATE JANARDHAN UPADHAYA

VILL: SAMJULI, 

PS: SILAPATHAR, 

DIST: DHEMAJI

      ……… ACCUSED PERSON

PRESENT: 
      

SMT. J. BEGUM, JUDICIAL MAGISTRATE 1ST CLASS LAKHIMPUR, NORTH
LAKHIMPUR

               Appearance:

ADVOCATE FOR THE PROSECUTION: KAMLA CHETRY, APP

ADVOCATES FOR THE ACCUSED PERSONS:     GANGADHAR DUTTA &

                                                                   R. SONOWAL 

OFFENCE EXPLAINED ON: 02.05.2017,

EVIDENCE RECORDED ON: 19.03.2018, 21.07.2018, 17.09.2018

23.07.2019 & 28.01.2021,

ARGUMENT HEARD ON: 20.03.2021 &

JUDGMENT DELIVERED ON: 13.09.2021.
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JUDGMENT

1 The prosecution case in brief is that one Smti. Rumi Saikia lodged an

F.I.R. on 02.10.2014 before the O/C of Laluk Police Station stating

that  on that day itself  at  about 12:00 PM, her  brother Sri  Khagen

Saikia  was  returning  home  from  Laluk.  At  that  time  one  Scorpio

vehicle  bearing  registration  No.AR-01-G-9007  coming  from  the

opposite side in a very high speed, hit her brother Khagen Saikia. As a

result of this her brother got severe injury on his person. Thereafter,

the  injured  person  was  taken  to  Laluk  PHC  and  then  to  North

Lakhimpur Civil Hospital. But as the injury of her brother was severe,

he was taken to Guwahati for his better treatment. 

2 On receipt of the F.I.R., the O.C. of Laluk Police Station registered the

same as Laluk Police Station Case No. 232/2014 under Sections 279,

338 of Indian Penal Code and conducted investigation into the matter.

On completion of the investigation, the police submitted the charge-

sheet against the accused person under Sections 279, 337 of Indian

Penal Code.

3 The accused person entered appearance in response to the process

issued.  Copies  of  the  relevant  documents  were  furnished  to  the

accused person in accordance with Section 207 of Code of Criminal

Procedure,1973. Particulars of  offences under Sections 279, 337 of

Indian  Penal  Code  were  read  over  and  explained  to  the  accused

person to which he pleaded not guilty and claimed to be tried. 

4 During trial, the prosecution examined 8(eight) numbers of witnesses

and exhibited 5 (five) documents after which the prosecution evidence

was closed on prayer of learned APP. Thereafter, the statement of the

accused person as mandated by Section- 313 of Criminal Procedure

Code was recorded. Defence declined to adduce any evidence
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5 Upon hearing both the parties and on perusal of the case record, the

following points for determination have been formulated by this court:

 

                                    POINTS FOR DETERMINATION:

i Whether  the  accused  person,  on  02.10.2014  (Thursday)  at

about 12:00 PM at Tunijan on the way of National Highway

No. 52 under Laluk Police Station, drove the vehicle bearing

registration No.AR-01-G-9007 on the public road in a manner

so  rash  and  negligent  way,  endangering  human  life  and

property,  and  thereby  committed  the  offence  punishable

under Section 279 of Indian Penal Code;

ii Whether  the  accused  person,  on  02.10.2014  (Thursday)  at

about 12:00 PM at Tunijan on the way of National Highway

No. 52 under Laluk Police Station, by such rash and negligent

driving of the offending vehicle bearing registration No.AR-01-

G-9007,  caused  hurt  to  the  victim  Sri  Khagen  Saikia  by

colliding  with  the  bicycle  of  the  said  victim,  and  thereby

committed the offence punishable under Section 337 of Indian

Penal Code;

6 I have heard the arguments of both the sides and have gone through

the evidences on record which has been outlined below.

EVIDENCE     

7 P.W.1 namely Smti. Rumi Saikia, who was the informant of the case,

in her examination-in-chief, deposed that she saw the accused person

present at the dock only on that day. On 2nd October, 2014 at about

11:45 AM, she got information from a kid that her younger brother Sri

Khagen Saikia sustained injury at Tunijan Main road as a vehicle ran
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away hitting her brother. At that time, she was at Namghar and she

rushed to the place of occurrence. At the place of occurrence, she saw

the gathering of the people at the spot and her brother Sri Khagen

Saikia was lying at the left side of the road towards Harmutty, he was

bleeding in badly injured condition. Her brother was brought to Laluk

Hospital.  Then  he  was  referred  to  North  Lakhimpur  Civil  Hospital.

Thereafter, he was further referred to Guwahati Medical College and

was admitted at GNRC, Guwahati. He/victim was admitted there for

the whole month of  October.  On the day of  occurrence itself,  she

went to Laluk Police Station and lodged this case. She had learned

that  the  offending  vehicle  was  already  caught  by  the  police  and

brought to the Laluk Police Station along with the driver. She proved

the F.I.R. as Exhibit-1 and Exhibit-1(1) as her signature on it. The

police recorded her statement. 

In  her  cross-examination,  P.W.1  stated  that  she  did  not  see  the

incident with her own eyes. She could not say due to whose fault the

alleged  incident  took  place.  The  incident  took  place  at  Tunijan

Trijuncture. She denied the suggestion that the condition of the road

was not good at that time. The police recorded her statement. She

also denied the suggestion that she did not state to the police in her

statement recorded under Section 161 of Cr.P.C., that on 2nd October

2014 at  about  11:45 AM, she got information from a kid that  her

younger brother Khagen Saikia sustained injury at Tunijan Main road

as a vehicle ran away after hitting her brother. At that time she was at

Namghar.  Hearing  about  the  incident,  she  rushed  to  the  place  of

occurrence. She further denied the suggestion that she did not state

to the police in her statement recorded under Section 161 of Cr.P.C.

that at the place of occurrence she saw a gathering of people and her

brother Khagen Saikia was lying at the left side of the road towards

Harmutty.  He  was bleeding in  badly  injured condition.  She further

denied the suggestion that she was deposing falsely on behalf of her

brother. 
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8 P.W.2  namely Sri Khagen Saikia, who was the victim of the case, in

his  examination-in-chief,  deposed that  the informant  was his  elder

sister.  The incident took place on 2nd October,  2014 (Thursday) at

about 10:00 AM at Tunijan Trijuncture. He was coming from Laluk by

riding his bicycle back to his house situated at Tunijan Bahbari. He

saw one white colour vehicle (probably Scorpio) coming from opposite

direction towards Laluk, dashed his bicycle from the front side. He fell

down  on  the  ground  and  lost  his  consciousness.  He  got  his

consciousness back at GNRC, Guwahati. He was admitted there for

three months. His right hand got fractured. He got injury on his head.

His lower jaw got dislocated and it was operated. He got stitches on

his left cheek. He also got injury on the ankle of the left foot and

received bruises and injuries on various other parts of his body. He

came back to his house after three months of treatment at hospital.

In  his  cross-examination,  P.W.2  stated  that  he  did  not  know  the

accused  person.  He  could  not  say  who  was  driving  the  offending

vehicle on the day of occurrence. He was riding his bicycle on the

right side of the road towards his house from Laluk. Later on, he said

that he was riding the bicycle on the left side and by right; he meant

to say that he was on the right side not the wrong side of the road.

He denied the suggestion that the driver of the offending vehicle was

driving the vehicle in the right way and he dashed the vehicle himself

by riding his bicycle in the wrong side. The police did not record his

statement.  He  also  denied  the  suggestion  that  he  was  deposing

erroneously. 

9 P.W.3  namely  Sri  Dulen  Oza,  in  his  examination-in-chief,  deposed

that he knew the informant of the case. The informant was his co-

villager. The accused person present at the dock was the driver of the

Scorpio vehicle. The incident took place on 2nd October, 2014 at about

12:00 PM on the National Highway No.15 at  Tunijan Bahbari  main

centre.  He  was  present  at  the  Tunijan  Bahbari  main  centre.  Sri

Khagen Saikia was riding a bicycle from the direction of Lakhimpur

towards the direction of Harmutty. The accused person present at the
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dock was driving a Scorpio vehicle from the direction of Harmutty and

dashed the bicycle. The victim Sri Khagen Saikia fell on the ground

and became senseless.  He got fractured on his  hand and also got

injury  all  over  his  body.  His  jaw  got  dislocated.  They  called  108

ambulance service and brought the injured person to Laluk Medical.

From there the injured person was referred to North Lakhimpur Civil

Hospital  and  then  referred  to  Guwahati.  The  injured  person  was

admitted  at  GNRC,  Guwahati.  Due  to  financial  problem,  the

victim/injured was later on shifted to GMC for treatment. The injured

person was admitted and treated at GMC for about one month. The

case was lodged on 02.10.2014 at Laluk Police Station by Smti. Rumi

Saikia. The police recorded his statement.

In his cross-examination, P.W.3 stated that he was a manager in a

hotel  situated at  Banderdewa.  On the date  of  occurrence,  he was

returning from his hotel. He was standing at the opposite side of the

road. He could not say exactly due to whose fault the alleged incident

took place. At the time of the alleged incident, the condition of the

road was not good at the alleged place of occurrence. He denied the

suggestion that the victim was his co-villager and he was deposing

falsely on that day for the sake of the victim that the accused person

was driving the vehicle in a high speed. He also denied the suggestion

that  the  victim was  riding  his  bicycle  in  a  zigzag way due to  the

condition  of  the  road  and  hit  the  vehicle  driven  by  the  accused

person. He did not state to the police that the jaw of the victim got

dislocated on the day of accident as it was not within his knowledge.

But  later  on,  he  came  to  know about  it  from medical  report.  He

further denied the suggestion that he did not state to the police that

the  victim  was  admitted  at  GNRC,  Guwahati  and  due  to  financial

problem the victim was later  on shifted to GMC for  treatment.  He

accepted the fact that he did not state to the police that the victim

was admitted and treated at GMC for about one month. His statement

under Section 161 of Cr.P.C. was recorded prior to these happenings.

He furthermore denied the fact that he had not seen exactly as to
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who had dashed whom. The accused person had driven the vehicle,

hit  the bicycle and fled away from the alleged place of occurrence

after the incident. He also denied the fact that the accused driver had

surrendered at Bihpuria Police Station. He also denied the suggestion

that  the  accused  person had not  fled  away  from alleged  place of

occurrence.  He  also  denied  the  suggestion  that  he  was  deposing

falsely on behalf of the victim. 

10 P.W.4 namely Sri Naren Saikia, in his examination-in-chief, deposed

that he knew the informant Smti. Rumi Saikia. The informant was his

own elder sister. The accused person present at the dock was not

known to him. The incident took place on 2nd October, 2014 at 12:30

PM on National Highway No.15 at Tunijan Bahbari main centre. The

Tunijan main center i.e.  the place of occurrence was situated at a

distance of 4 km from Laluk centre. He was busy at Namghar situated

at Tunijan Bahbari due to the celebration of Sankar Utsav. His brother

Sri  Khagen Saikia  went  to  Laluk  centre  for  shopping by riding his

bicycle and the incident occurred when he was returning from Laluk

centre. One villager informed him that one vehicle hit his brother and

his  brother  got  injured.  He  went  to  the  place  of  occurrence

immediately. The ambulance had reached at the place of occurrence

before he arrived there. He came to the Laluk Medical along with the

victim in the same ambulance. Sri Khagen Saikia was senseless as he

was in injured condition. He (injured) was bleeding from his mouth

and head.  He was referred to North Lakhimpur Civil  Hospital  from

Laluk medical and from there he was again referred to Guwahati due

his serious injury. As there was no intensive care unit (ICU) at GMC at

that time, hence, the injured person was admitted at GNRC. He was

admitted at GNRC for 10 days. Thereafter, he was sent to GMC. He

was admitted at GMC for 28 days. Later on, he was operated at GMC.

The FIR was lodged by his sister on 2nd October, 2014. The police

seized the bicycle of his brother in his presence by preparing a seizure

list. Exhibit-2 was the seizure list and Exhibit-2(1) was his signature
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thereon. Later on, he took custody of the cycle. The handle and the

ring of the bicycle were broken.  

In his cross-examination, P.W.4 stated that he did not know anything

about  the  alleged  occurrence  as  he  did  not  see  the  incident.  He

denied the suggestion that he did not state to the police that as there

was no ICU at GMC at that time, hence, he (injured) was admitted at

GNRC. He also denied the suggestion that he did not state to the

police that the victim was admitted at GNRC for 10 days. He further

denied the suggestion that  he did not state to the police that the

victim was sent to GMC. He furthermore denied the suggestion that

the  victim was admitted  at  GMC for  28  days.  He  also  denied  the

suggestion that he did not see the cycle when he put his signature on

the seizure  list.  He,  moreover,  denied  the suggestion  that  he  was

deposing falsely in the interest of his brother. 

11 P.W.5 namely Sri Dulal Borah, in his examination-in-chief, deposed

that he knew the informant Smti. Rumi Saikia. The informant was his

cousin i.e. the daughter of his maternal aunt. He knew the victim Sri

Khagen Saikia. The victim was the younger brother of the informant.

He heard that the accused person was the driver of the offending

vehicle.  He did not  know him (accused) prior  to the incident.  The

incident took place about 4 years ago at about 12:00 PM. He was

waiting at Tunijan near National Highway for a passenger bus to visit

Laluk. He saw the victim Sri Khagen Saikia was riding his bicycle from

eastern side i.e. Laluk towards western side i.e. Harmutty. A white

colour  Scorpio vehicle  was coming in  a high speed from Harmutty

towards Laluk at that time. The vehicle dashed the rider of the cycle

i.e.  Khagen Saikia  on the highway at  about 150 meter  away from

where he was standing. The victim was in his right side that was the

left side of the road while coming from Laluk. The vehicle hit and ran

away from the place of occurrence. The victim fell on the ground and

turned  unconscious  due  to  the  serious  injury  sustained  in  the

accident.  He brought the victim by a private vehicle to Laluk PHC.

Then he  (injured)  was  referred  to  North  Lakhimpur  Chaboti  in  an
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ambulance  of  Laluk  PHC.  Thereafter,  due to  the  serious  injury  he

sustained  in  the  accident,  the  injured  person  was  referred  to

Guwahati.  He  was  admitted  at  GNRC  at  first  but  due  to  huge

expenditure to be made he was shifted to GMCH. The victim's jaw was

dislocated, he had fracture of bones and his hands and feet were also

fractured.  He  was  treated  for  6  months  at  Guwahati.  The  police

recorded his statement. 

In his cross-examination, P.W.5 stated that the informant as well as

the victim was his own cousin. He saw the accused person for the first

time in the court on that day. He could not say as to who was riding

the vehicle at the time of alleged occurrence and also could not say

how  many  passengers  were  in  the  alleged  offending  vehicle.  He

denied  the  suggestion  that  he  could  not  say  for  whose  fault  the

alleged incident took place as he was standing at a distance of 150

meter away from the alleged place of occurrence. He also denied the

suggestion that the condition of the National Highway was not good

at the time of alleged incident. He also denied the suggestion that he

did not state to the police in his statement recorded under Section

161 of Cr.P.C. that he was waiting at Tunijan near national highway

for a passenger bus to visit Laluk. He further denied the suggestion

that he did not state to the police in his statement recorded under

Section 161 of Cr.P.C. that a white Scorpio vehicle was coming at a

high speed from Harmutty towards Laluk at that time. He furthermore

denied the fact that he did not state to the police in his statement

recorded under Section 161 of  Cr.P.C. that  the vehicle dashed the

rider of the cycle i.e. Sri Khagen Saikia on the highway at about 150

meter away from where he was standing. He furthermore denied the

fact that he did not state to the police in his statement recorded under

Section 161 of Cr.P.C. that the victim was in his right side that was

the left side of the road while coming from Laluk. He also denied the

suggestion  that  he  did  not  state  to  the  police  in  his  statement

recorded under Section 161 of Cr.P.C. that the vehicle hit  and ran

away from the place of occurrence. He also denied the suggestion
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that the he did not state to the police in his statement recorded under

Section 161 of Cr.P.C. that he brought the victim by a private vehicle

to Laluk PHC. He also denied the suggestion that the he did not state

to the police in his statement recorded under Section 161 of Cr.P.C.

that  the  victim  was  referred  to  North  Lakhimpur  Chaboti  in  an

ambulance of Laluk PHC. He also denied the suggestion that the he

did not state to the police in his statement recorded under Section

161 of Cr.P.C. that due to the serious injury sustained by the victim,

he was referred to Guwahati. He also denied the suggestion that he

did not state to the police in his statement recorded under Section

161 of Cr.P.C. that the victim was admitted at GNRC at first but due to

huge  expenditure  to  be  made,  he  was  shifted  to  GMCH.  He  also

denied the suggestion that the he did not state to the police in his

statement recorded under Section 161 of Cr.P.C. that the victim's jaw

was dislocated, he had fracture of bones and his hands and feet were

also fractured. He also denied the suggestion that he did not state to

the police in his statement recorded under Section 161 of Cr.P.C. that

the victim was treated for 6 months at Guwahati. He further denied

the  suggestion  that  he  was  deposing  falsely  on  behalf  of  the

informant as the victim as he was their closed relative. 

12 P.W.6 namely Sri Basanta Gogoi, in his examination-in-chief, deposed

that he did not know the accused person present at the dock. He

could not say as to who was the informant of this case. He knew that

he had to visit the Court on that day to depose which was lodged for

the  incident  in  which  one  of  his  co-villagers  Babu  (nick  name  of

injured person) sustained injury. The incident took place about 12:00

to 12:30 PM in the year 2014 at Tunijan main road. At that time he

was at Tunijan center. Then he saw that Babu, one of his co-villagers,

was riding his bicycle from eastern side i.e. from Lakhimpur towards

Harmutty. A white vehicle was coming from Banderdewa, dashed the

aforesaid  cyclist  and  ran  away  from the  place  of  occurrence.  The

victim fell on the ground facing towards the ground. The police came
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from Laluk Police Station and brought the victim from the place of

occurrence. 

In his cross-examination, P.W.6 stated that the police did not record

his statement. Babu i.e. the victim was his co-villager. He could not

say as to who had lodged this case. He could not say the name of the

informant. He denied the suggestion that he did not see the alleged

incident with his own eyes. He also denied the suggestion that he did

not  know  as  to  whose  fault  the  alleged  incident  took  place.  The

alleged incident took place as the vehicle was being driven at a high

speed. The alleged incident took place at a distance of about 24 feet

away from the center. The incident took place as soon as he reached

at the center. He denied the suggestion that he was deposing falsely

that the incident took place immediately after he had reached at the

center.  He  furthermore  denied  the  suggestion  that  the  victim had

fallen due to the bad condition of the road.

13 P.W.7 namely  Sri  Bamang  Mangha,  in  his  examination-in-chief,

deposed that he did not know the informant Smti. Rumi Saikia as well

as the victim Sri  Khagen Saikia of this case. He knew the accused

person  namely  Sri  Basudev  Upadhaya  present  at  the  dock.  The

accused person was engaged as a driver of Scorpio vehicle bearing

registration No. AR-01-G-9007, which was owned by his wife namely

Smti. Bamang Yayu about four years back. The incident took place

about 2 / 3 years back on the National Highway in between Laluk and

Harmutty. He was traveling in his Scorpio bearing Registration No. AR-

01-G-9007 along with his wife and two / three persons from Itanagar

to Kimin. The accused person was driving that vehicle. The vehicle

was not driven in a high speed at that time. But, suddenly, one cyclist

came in front of the vehicle due to which to save the cyclist somehow,

the accused person managed to turn the wheels of the vehicle and

left the place of occurrence without hitting the cycle. The cyclist fell

on the road. The police caught the vehicle and seized the vehicle and

the  documents  of  the  vehicle. Exhibit-3 was  the  seizure  list  and

Exhibit-3(1) was his signature on it. 
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His cross-examination was declined by the defence. 

14 P.W.8 namely  Sri  Kamaleswar  Deka,  who  was  the  Investigating

Officer  of  the  case,  in  his  examination-in-chief,  deposed  that  on

02.10.2014, he was posted at Laluk Police Station as Second Officer.

On that day at about 12:10 PM, the then Officer-in-Charge of Laluk

Police  Station  received  a  telephonic  communication  that  one  four

wheeler  motor  vehicle  hit  one  cyclist  at  Tunijan  on  the  National

Highway No.52. The Investigating Officer made a G.D. Entry No.29

dated 02.10.2014 and endorsed him for conducting the preliminary

investigation of the incident. He visited the place of occurrence. He

found  that  the  victim  was  already  brought  to  Laluk  PHC  by  108

ambulance service. The cycle was lying on the highway in damaged

condition. He had seized the same by preparing a seizure list in the

presence of available seizure witnesses. Exhibit-2 was the seizure list

and Exhibit-2(2) was his signature on it. Thereafter, he prepared the

sketch map of the place of occurrence. Exhibit-4 was the sketch map

(under objection from defence side as defence side has not received

the  copy  of  sketch  map  under  Section  207  of  Cr.P.C.).  He  had

recorded the statements of witnesses namely,  Sri  Naren Saikia, Sri

Dulen Ojha, Sri Basanta Gogoi, Sri Dulal Borah under Section 161 of

Cr.P.C. On that day itself, the then Officer-in-Charge of Laluk Police

Station namely S.I. Nirmal Chandra Biswas received an F.I.R. lodged

by one Smti.  Rumi Saikia regarding the incident. On receipt of the

same,  the  Officer-in-Charge  endorsed  him  for  investigation  of  the

case. He had also issued requisition for the treatment of the victim

namely Sri Khagen Saikia. On 03.10.2014, the owner of the offending

vehicle namely Smti. Bamung Mangha appeared at the police station

along with the offending vehicle  bearing registration No.  AR-01/G-

9007 (Scorpio VLX) and the driver namely Sri Basudev Upadhaya. He

had seized the offending vehicle bearing registration No.  AR-01-G-

9007 (Scorpio VLX) by preparing a seizure list in presence of available

witnesses.  Exhibit-3 was the seizure list  and  Exhibit-3(2) was his

signature on it. He had recorded the statement of the accused driver
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namely Sri Basudev Upadhaya under Section 161 of Cr.P.C. He had

also  recorded  the  statement  of  the  vehicle's  owner  Smti.  Bamung

Mangha  and  Sri  Papu  Konwar.  After  finding  prima  facie  materials

against  the  accused  person,  he  arrested  the  accused  person  and

released him on bail, considering the bailable nature of the offence.

He had also issued requisition to the DTO, Lakhimpur for technical

examination of the offending vehicle. On 07.10.2014, he collected MVI

report  from  the  concerned  MVI.  After  that  the  custody  of  the

offending vehicle was given to the registered owner of the vehicle

namely  Smti.  Bamung  Mangha  by  preparing  zimma-nama.  On

29.10.2014,  he  collected  the  injury  report  of  the  victim.  After

completion  of  the  investigation,  he  found  sufficient  incriminating

materials against the accused person namely Sri Basudev Upadhaya.

Accordingly,  he  submitted  the  charge-sheet  No.167  of  2014  dated

30.10.2014 under Sections 279, 337 of Indian Penal Code against the

accused  person.  Exhibit-5 was  the  charge-sheet  and  Exhibit-5(1)

was his signature on it. 

In  his  cross-examination,  P.W.8  stated  that  he  had  received  the

information on 02.10.2014 at  12.10  PM, and he proceeded to  the

place of occurrence at  the same time. He reached at  the place of

occurrence at 12:30 PM. He found the gathering of public at the place

of occurrence. He had not put his signature on the sketch map vide

Exhibit-4. The sketch map (Exhibit-4) reveals that the houses of Sri

Akub Bengra and Sri Robin Saikia were situated at the north side of

the place of occurrence. But he had not recorded their statements as

witnesses in the instant case. The seized cycle was not produced in

the court  on that  day. He had not recorded the statement  of  the

driver of the 108 ambulance service who brought the victim to the

hospital  in this case. He had not submitted any photograph of the

place of occurrence in this case. He had not recorded the statement of

the victim in this case at the hospital. But he recorded the statement

of the victim later on at the police station. The victim (P.W.2) did not

state to him on which side of the road the alleged incident took place.
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He had  not  mentioned  the  name of  the  MVI  as  a  witness  in  the

charge-sheet.  The  victim  and  the  accused  person  were  not  the

residents of the same village. He denied the suggestion that he had

not investigated the case properly and submitted the charge-sheet. 

DECISION, DISCUSSION AND REASON FOR DECISION:

15 For  the  sake  of  convenience  all  the  points  for  determinations  are

taken together:

   

DISCUSSION ON POINT FOR DETERMINATION NO.(i), (ii):

                     POINT FOR DETERMINATION NO.(  i  ):  

16 In order to bring home the offence under the ambit of Section-279 of

Indian Penal Code, the prosecution shall prove the existence of the

following ingredients:

a The accused was driving a vehicle;

b He was doing so on a public way;

c He was also doing so rashly or negligently;

d The act of driving or riding was to endanger human life or was likely

to cause hurt or injury to any other person. 

P.W.4 deposed that he did not know about the occurrence. Hence, his

testimony  holds  no  evidentiary  value.  P.W.1  also  did  not  see  the

occurrence. 

The first and second ingredients of section 279 of Indian Penal Code

that is whether the accused was driving the offending vehicle bearing

Registration No. AR-01-G-9007 in a public way, can be affirmed from

the evidence of PW-3, PW-7 and PW-8. 

The third ingredient of section 279 of IPC that is whether there was

rash and negligent driving; to answer this, it can be said that P.W.2,

who was the victim of the case, deposed that on the day of incident

when he was riding his bicycle towards home one white color vehicle

(probably  Scorpio)  coming  from  opposite  direction  towards  Laluk,
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dashed  his  bicycle  from the  front  side  at  around  12.30  P.M. The

eyewitnesses i.e. P.W.3, P.W.5 and P.W.6 have clearly corroborated

the circumstance deposed by P.W.2. 

Moreover,  PW 8 seized the bicycle of  the victim vide  Exhibit-2 in

damaged condition. No explanation was given by accused at the time

of his statement defence. He also did not adduce any evidence. As

such, the evidences of the case substantiated that in all probability the

accused  person  was  driving  the  vehicle  in  a  rash  and  negligent

manner. 

Therefore, in view of evidences of P.W.2, P.W.3, P.W.5, P.W.6 and

P.W.8, I  am of the opinion that  the prosecution has been able to

prove beyond reasonable doubt that accused person on 02.10.2014

(Thursday)  at  about  12:00  AM at  Tunijan  on the way of  National

Highway No. 52 under Laluk Police Station, drove the vehicle bearing

registration No.AR-01-G-9007 on the public road in a manner so rash

and negligent way, endangering human life and property.

From the gamut of evidence discussed hereinabove, it is seen that the

testimony of  the prosecution  witnesses is  found  to  be cogent  and

remains  unshaken  during  cross  examination  by  the  defence.  The

defence  could  not  demolish  the  prosecution  case.  Considering  all,

there is no ground to disbelieve the version which is convincing and

consistent with material particulars that the accused person dashed

the victim’s bicycle while driving the offending vehicle in a rash and

negligent way and caused injury to him. 

17 The essential ingredients of the offence under Section 337 of Indian

Penal Code are as follows:

a The accused did some act ;

b He did it rashly or negligently;

c The act endangered human life or personal safety of others;

d Hurt was caused to some persons in consequence thereof.
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From the discussions made in the charge against the accused person

under  section  279  of  IPC,  it  can  be  deduced  that  the  accusation

against  the  accused  person  under  section  337  of  IPC  is  also

affirmative. 

Thus,  in  my  considered  opinion  the  prosecution  has  proved  the

charges against the accused person beyond reasonable doubt. Hence,

I found the accused person to be guilty for committing offences under

Sections 279, 337 of Indian Penal Code.

HEARING ON PROBATION OF OFFENDERS ACT

18 The convict was heard on the point of probation. Considering the facts

and circumstances leading to the occurrence of the incident of this

case, I am of the opinion that it is not a fit case to give the benefit of

the provisions of Section-3 or Section-4 of the Probation of Offenders

Act, 1958 to the accused person so as to deter the convict and others

from committing similar offence in future.

 HEARING ON THE POINT OF SENTENCE:

19 I  have  heard  the  convict  Sri  Basudev  Upadhaya  and  his  engaged

counsel  on  the  quantum  of  sentence.  The  convict  has  sought

clemency by showing repentance for his crime. The learned Assistant

Public Prosecutor has submitted that the accused person should get

adequate amount of punishment so that other members of the society

could be fearful of committing such offence in future. On the other

hand learned defence counsel has submitted that leniency in sentence

shall be extended to the convict as the convict belongs to poor socio

economic background and he faced trial  before this  court  for  long

time. After considering the submissions of prosecution and defence

counsels, I am of the opinion that as the convict belongs to a poor

socio  economic  background  and  also  shown  repentance  for  his

criminal act, it is deemed fit to convict the accused person with fine
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only prescribed for  offences under sections 279 and 337 of  Indian

Penal Code. 

Accordingly, I sentence the convict with fine of Rupees 1000/- (one

thousand rupees) for committing offence under section 279 of  IPC

and  Rupees  500/-  (Five  Hundred  rupees)  for  committing  offence

under section 337 of IPC. The fine amount shall be given to the victim

Sri Khagen Saikia. In case of default of payment of fine, the convict

shall undergo simple imprisonment for a further period of 3 (three)

months. 

20 I also deem it to be a fit case to refer for victim compensation as in

my considered  opinion  the  fine  awarded  as  compensation  will  not

adequately compensate the victim.

21 Furnish a copy of this judgment to the convict immediately.  Destroy

the seized articles in due course of time.  

22 Given  under  my  hand  &  seal  of  this  Court  on  this  13 th  day  of

September, 2021.

        

        ( JILMIL BEGUM )
                                                                    JUDICIAL MAGISTRATE 1ST CLASS
                                                                    LAKHIMPUR, NORTH LAKHIMPUR

Dictated & Corrected by me:

         ( JILMIL BEGUM )
 JUDICIAL MAGISTRATE 1ST CLASS
 LAKHIMPUR, NORTH LAKHIMPUR
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APPENDIX

Prosecution witnesses

1. P.W.1: SMTI. RUMI SAIKIA

2.P.W.2: SRI KHAGEN SAIKIA

3. P.W.3: SRI DULEN OZA

4. P.W.4: SRI NAREN SAIKIA

5. P.W.5: SRI DULAL BORAH

6. P.W.6: SRI BASANTA GOGOI

7. P.W.7: SRI BAMANG MANGHA

8. P.W.8: SRI KAMLESWAR DEKA (I.O)

Defence  witnesses

Nil.

Documents exhibited by the prosecution 

1. EXHIBIT-1: F.I.R.

2. EXHIBIT-2: SEIZURE LIST

3. EXHIBIT-3: SEIZURE LIST 

4. EXHIBIT-4: SKETCH MAP.

5. EXHIBIT-5: CHARGE-SHEET

 Documents exhibited by the Defence

Nil.

      ( JILMIL BEGUM )
                                                                    JUDICIAL MAGISTRATE 1ST CLASS
                                                                    LAKHIMPUR, NORTH LAKHIMPUR
Dictated & Corrected by me:

         ( JILMIL BEGUM )
 JUDICIAL MAGISTRATE 1ST CLASS
 LAKHIMPUR, NORTH LAKHIMPUR 


