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IN THE COURT OF THE SPECIAL JUDGE (POCSO),     
LAKHIMPUR, NORTH LAKHIMPUR.

 P R E S E N T 
Smti Rashmita, A.J.S.,
Special Judge (POCSO),
Lakhimpur, North Lakhimpur.

Special (POCSO) Case No.82/2018.
U/s- 448 of IPC, R/w- Sec.8 of POCSO Act.

                     State of Assam
      -Versus-
Sri Makhan Nath, …... Accused person.

A P P E A R A N C E
For the State   :  Mr. M. Gogoi, Ld. Spl. P.P.
For the Accused   :  Mr. D. R. Padi, Ld. Advocate.    

Date of evidence : 06.02.2020, 05.03.2020, 06.03.2020,
  20.03.2021.

Argument heard on : 21.12.2021.
Judgment delivered on : 21.12.2021.

                                J  U  D  G  M  E  N  T

1. The  prosecution  case,  inter-alia,  in  brief,  is  that  on

26.05.2018, informant Smti Puja Nath had lodged an ejahar at Bihpuria

Police Station alleging,  inter-  alia,  that  on 25.05.2018 at  about 6:00

p.m. while she along with her husband was going to Harmoty Railway

Station  for  boarding  her  mother  in  the  Train,  leaving  her  minor

daughters in her house with her younger sister i.e. the prosecutrix (aged

13 years), on that night, at about 11:00 p.m., the accused person Sri

Bulu  Nath  had unlawfully  entered  into  her  house,  while  her  victim
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younger sister was watching T.V. inside the house and  said accused

person after committing forceful rape on her victim younger sister by

gagging her  mouth,  had  fled  away  from her  house  and again,  after

about half an hour, another accused person namely, Makhan Nath had

entered into her house and outraged her modesty by forcefully touching

her chest and at that very moment, as she had arrived at her house in a

vehicle and hearing the sound of her vehicle, when the accused Makhan

was fleeing away, she had seen  the accused Makhan Nath with the help

of  the  headlight  of  the  said  vehicle  and  she  also  found  her  victim

younger  sister  in  crying  inside  the  house,  who  narrated  the  whole

incident before her.

2. On receipt of the ejahar, the O/C, Bihpuria P.S. registered

a case vide Bihpuria P.S. Case No.292/2018, u/s- 448/376/354/34 of

IPC, R/w Sec.4 of POCSO Act. Thereafter, the police conducted the

investigation  of  the  case  and  after  completion  of  the  investigation

submitted charge-sheet u/s- 448/376(3)/354/34 of IPC, R/w- Sec. 4/ 8

of POCSO Act against the accused persons namely, Sri Bulu Nath and

Sri Makhan Nath, showing the accused Bulu Nath as absconder. 

3. The case is received by this Court on transfer for disposal.

Accused Bulu Nath remained absent, in spite of issuance of summons

to him and finally P & A was issued against this accused person, but the

same had been returned unexecuted with report. Hence, the case against

the  accused  Bulu  Nath  had been  filed  declaring  him as  proclaimed

offender.

4.   On appearance  of  the  accused person Sri  Makhan Nath

before  this  Court,  copies  are  furnished  to  him.  After  hearing  Ld.

Advocates  of  both  sides  and  perusing  the  materials  on  record,  the

charges  under  section-  448  of  IPC,  R/w-  Sec.8  of  POCSO Act  are

framed against him, the same are read over and explained to him to
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which he has pleaded not guilty and claimed to be tried.

5. During  trial  prosecution  has  examined  only  6  (six)

witnesses. The other vital PWs, i.e. the informant and the victim girl

have remained absent in spite of service of summons. Considering the

stand of PWs examined and at the instance of Ld. Special P.P., further

prosecution evidence is closed.  The accused person is examined under

section 313 of the Cr. P.C. The pleas of the accused person are of total

denial and he has declined to adduce any defence evidence. 

6. POINT FOR DETERMINATION:

i)  Whether the accused person  on  25.05.2018 at about
6:00  p.m.  to  11:00  p.m.  at   No.80  Solmari  under  Bihpuria  P.S.,
committed  house  trespass  by  entering  into  the  dwelling  house  of
informant Smti. Puja Nath, with intent to commit an offence of criminal
trespass  and  house-trespass,  and  thereby committed  an  offence
punishable under section 448 of IPC, as alleged?
    ii)  Whether the accused person,  on the same date, time
and place, after entering into the dwelling house of the informant, had
attempted to commit aggravated sexual assault on the person of the
prosecutrix, and  thereby  committed  an  offence  punishable  under
section 8 of POCSO Act, as alleged ?

          DISCUSSIONS, DECISION AND REASONS THEREOF:

7. I  have carefully  perused the evidence  and the materials

available  in  the  case  record.  Heard  arguments  advanced  by the  Ld.

Advocates of both sides. Now, let us examine the evidence on record to

decide the case at hand.

8. PW.1,  Sri  Rakesh  Padi  has  stated  that  he  knows  the

informant,  her  victim  daughter  and  also  the  accused  person.  The

occurrence took place about 2 years back. On the day of occurrence, he

heard  debating  taken  place  between  the  informant  and  the  accused

person and at that time, he was not at home. PW1 has also stated that
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on  being  called  upon  by  the  informant,  he  went  to  the  place  of

occurrence and settled the matter amicably between them. At this stage,

the prosecution has declared this witness as hostile and during cross-

examination  by  prosecution  side,  this  witness  had  denied  the

suggestions put to him. In cross- examination by defence, this witness

has stated that  police had not interrogated him and both the parties

belonged to his same Lat. On the day of occurrence, quarrel had taken

place  between  the  women  of  both  sides  regarding  some  boundary

matters. He has further stated that he had not stated before the police,

which facts have been asked by the prosecution in his hostile portion of

cross- examination. 

9. PW.2, Sri Ranjit Nath has stated that the informant is his

wife and the victim girl  is his sister-in-law. He also knows both the

accused persons. He has forgotten the date of occurrence. At the time of

occurrence he was at Guwahati for purpose of his works. After about

one month, when he came back home, his wife told him that quarrel

had taken place between his wife and the accused persons, but his wife

had  not  stated  about  the  cause  of  their  quarrel.  Police  had  not

interrogated him. He has further stated that at present, the victim girl is

living in  Bangalore.  In  his  cross-  examination,  PW2 has stated that

quarrels  have  often  taken  place  between  his  wife  and  the  accused

persons on the matter of throwing wastage things and both the families

are living nearby to each other. 

10. PW3, Smti Beauty Nath has stated that the informant is

her mother, but her mother had left their house long back and she does

not know about whereabouts of her mother at present. The victim girl is

her maternal aunt (younger sister of her mother), whose whereabouts is

also not known to her. She knows the accused person, who lives near to

her house. She has also stated that she don’t know if any incident had
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occurred upon her victim maternal aunt. She even doesn’t know about

any case lodged by her mother and her mother did not tell anything

about the occurrence. 

11. PW4, Smti Riya Nath has stated that the informant is her

mother and the victim girl  is  her  maternal  aunt (mahi).  She doesn’t

know if any incident had occurred in respect of her ‘mahi’ and even,

her mother also did not say anything to her. She has also stated that

long time ago, her mother had left them away and she doesn’t know

about whereabouts of her mother at present. 

12. PW5, Sri Rajib Pegu has stated that he knows both the

accused Makhan Nath. He also knows the informant and her victim

sister. He has forgotten the date, time and year of incident. He has also

stated that one day,  the informant called him over telephone, asking

him to go to the Police Station and accordingly, he accompanied the

informant to the police station, but he did not hear as what was the

version of  the  informant  before  police.  He does  not  know anything

about the incident. He has stated towards the Court that he does not

know the accused Bulu Nath (case was filed against him).

13. PW6, Sri Samir Nath has stated that he knows both the

accused persons namely, Makhan Nath and Bulu Nath. He also knows

the informant and her victim sister. He has forgotten the date, time and

year of incident. He only heard that a quarrel had taken place between

the accused and informant regarding cow and buffalo, but he does not

know anything more about  the incident.  He has also stated that  the

informant and the prosecutrix are not available in their home and he

does not know their whereabouts.

Appreciation of evidence:

14. Here,  in  the  instant  case,  the  prosecution  has  failed  to

bring  the  vital  witnesses  i.e.  the  informant  and  the  victim  girl  for
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recording their evidence before the Court in order to prove its case. 

15. Now,  let  us  discuss  the  evidence  of  PW2  (husband  of

informant), PW3 and PW4 (both are the daughters of informant).

16. PW2, in his evidence has deposed that he has forgotten the

date of occurrence and at that time, he was at Guwahati and on his

returning home,  after  about  one  month  of  the  incident,  he  came to

know from his wife that a quarrel had taken place been his wife and the

accused persons, but she did not tell about the reason of such quarrel.

Further, PW2 has stated in his cross- examination that his wife and the

accused person often used to pick up quarrel.

17. PW2 and PW3, who are the daughters of the informant,

have deposed in the same line in their respective evidence stating that

their mother does not live with them in their house and they do not

know the whereabouts of her mother as well as their victim maternal

aunt. They have expressed their ignorance about the alleged incident

that might be happened upon their victim maternal aunt.

18. PW1 has deposed in  his  evidence in  chief  that  he only

heard an altercation between the informant and accused. He also stated

in  his  cross-  examination  that  he  came  to  know  about  the  quarrel

between the women of both sides regarding some wastage things in

their boundaries. 

19. PW3 and PW4 have expressed their ignorance if any kind

of incident had taken place between the parties. 

20. PW5  and  PW6  have  also  not  at  all  supported  the

prosecution case.

21. Thus,  from  the  above  discussion  of  the  evidence  on

record, it reveals that the prosecution evidence is not sufficient to prove

the fact that the accused person had committed unlawful trespass into

the dwelling house of the informant with intent to commit any offence
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i.e. aggravated sexual assault upon the victim. Moreover, in order to

prove such allegation in this case, if any, the prosecution has failed to

examine the two vital witnesses i.e. the informant and the victim. 

22. Therefore, it becomes clear that the ingredients of offences

either u/s- 448 of IPC or Section- 8 of POCSO Act are not available

against the accused person Sri Makhan Nath in the instant case.

23. In  view  of  the  above  discussions  and  considering  all

aspects, I find and hold that the prosecution has failed to prove its case

u/s-448 of IPC, & Sec. 8 of POCSO Act against the accused person

beyond all reasonable doubts. Hence, I acquit the accused person from

the said offences.

24. The accused person is set at liberty forthwith and his bail

bond shall remain in force for another 6(six) months from today.

25. The case is disposed of accordingly.

26. Let  a  copy of this  Judgment be sent  to the Ld. District

Magistrate, as per provision of Sec.365 of Cr.P.C.

            Given under my hand and seal of this Court on this  21st

day of December, 2021.

                       (Rashmita Das)
                      Special Judge (POCSO),

                                       Lakhimpur, North Lakhimpur.
Dictated & Corrected by me:

        (Rashmita Das) 
  Special Judge (POCSO),
Lakhimpur, North Lakhimpur.

Transcribed & typed by me:
 Sri  D. Chetia, (Steno)
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A P P E N D I X:
Prosecution witnesses:
PW.1, Sri Rakesh Padi 
PW.2, Sri Ranjit Nath 
PW3, Smti Beauty Nath 
PW4, Smti Riya Nath 
PW5, Sri Rajib Pegu 
PW6, Sri Samir Nath 

Prosecution exhibits:
Nil

Defence  witnesses:
Nil.

Defence exhibits:
Nil

(Rashmita Das)
                      Special Judge (POCSO),

              Lakhimpur,  North  Lakhimpur.


