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IN THE COURT OF THE SPECIAL JUDGE (POCSO),
LAKHIMPUR, NORTH LAKHIMPUR.

P R E S E N T
Smti Rashmita Das, A.J.S.,
Special Judge (POCSO),
Lakhimpur, North Lakhimpur.

Special (POCSO) Case No.50/2020.
U/s-376(3) of IPC , R/w- Sec.4 & 8 of POCSO Act.

State of Assam
-Versus-

1) Sri Bhabesh Boro
2) Md. Ashadul Latif Baruah @ Maina,

…... Accused persons.

A P P E A R A N C E
For the State : Mr. M. Gogoi, Ld. Spl. P.P.
For the Accused : Mr. H. Das, Ld. Advocate.

Date of evidence : 24.09.2021, 08.10.2021.
Argument heard on : 26.11.2021.
Judgment delivered on : 26.11.2021.

J U D G M E N T

1. The prosecution case, inter-alia, in brief, is that on

02.07.2020, informant i.e. the prosecutrix ( aged 14 years), had

lodged an ejahar at North Lakhimpur Police Station alleging,

inter- alia, that on 01.07.2020 at about 7:30 p.m. while she was

going to her house, the accused person namely, Sri Bhabesh

Boro met her near Railway line (old) and the accused person, on
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the pretext of taking her to her house by his scooty, had

committed rape on her laying her near the railway line by

gagging her mouth and when she raised hue and cry, the

accused person had threatened her to kill.

2. On receipt of the ejahar, the O/C, North Lakhimpur

P.S. registered a case vides N.L. P.S. Case No.557/2020, u/s-

376(3) of IPC, R/w- Sec.4 of POCSO Act. Thereafter, the police

conducted the investigation of the case and after completion of

the investigation submitted Charge-sheet u/s- 376(3) of IPC, R/w

Sec.4 of POCSO Act against the accused Sri Bhabesh Boro and

u/s- u/s- 354 of IPC, R/w Sec.8 of POCSO Act against another

accused person namely, Md. Asadul Latif Baruah @ Maina.

3. On production of the accused persons before this

Court and after hearing Ld. Advocates of both sides and perusing

the materials on record, the charges have been framed U/s-

376(3) of IPC, R/w- Sec.4 of POCSO Act against accused Sri

Bhabesh Boro and u/s- 354 of IPC, R/w Sec.8 of POCSO Act

against the accused Md. Ashadul Latif Boruah @ Maina and the

charges were read over and explained to them to which they

have pleaded not guilty and claimed to be tried.

4. During trial prosecution has examined only 2 (two)

witnesses i.e. the informant and the victim. The other PWs, have

remained absent in spite of service of summons. Considering the

stand of PWs examined and at the instance of Ld. Special P.P.,

further prosecution evidence is closed. The accused person is

examined under section 313 of the Cr. P.C. The pleas of the

accused person are of total denial and he has declined to adduce

any defence evidence.
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5. POINT FOR DETERMINATION:

i) Whether the accused Bhabesh Boro, on 01.07.2020
at about 7:30 p.m., had committed rape repeatedly for two times
on the informant/ victim (aged about 14 years), on the Railway
line (old) at Chaboti Padumoni Gaon, Mouza- Nakari, under North
Lakhimpur P.S., while she was proceeding to her house on foot,
and thereby committed an offence punishable under section
376(3) of IPC, as alleged?

ii) Whether the accused Bhabesh Boro, on the same
date, time and place, had committed penetrative sexual assault
on the person of the informant/ victim, and thereby committed
an offence punishable under section 4 of POCSO Act, as
alleged?

(ii) Whether the accused Ashadul Latif Boruah @
Maina, on 01.07.2020 at about 7:30 p.m., had committed sexual
assault on the person of the informant/ victim (aged about 14
years), on the Railway line (old) at Chaboti Padumoni Gaon,
Mouza- Nakari, under North Lakhimpur P.S., while she was
returning to her house on foot, and thereby committed an
offence punishable under section 8 of POCSO Act, as alleged?

DISCUSSIONS, DECISION & REASONS THEREOF:

6. I have carefully perused the evidence and the

materials available in the case record. Heard arguments

advanced by the Ld. Advocates of both sides. Now, let us

examine the evidence on record to decide the case at hand.

7. PW.1, the prosecutrix, has stated that she is the

informant of this case. Accused persons Bhabesh Boro and Maina

are known to her. The occurrence had taken place about one

year back at night. Her mother used to sell vegetables and on

the day of occurrence, in the evening, she was going to the

place of her mother, but she became late to reach to her

mother’s place due to heavy raining and darkness on her way.
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Thereafter, she went back home alone without meeting her

mother and her father asked her as to why she was so late and

rebuked her to go out. Therefore, out of fear to her father, again

she went out of her house, when she met accused Bhabesh Boro

on the road, who asked her as what had happened to her and

she told that as her father got angry with her, so she had gone

out. Thereafter, the accused Bhabesh told her that he would

leave her in her house and accordingly, the said accused person

had left her in her house. After sometime, when her mother

arrived at home, her father started to rebuke her mother asking

as to why her mother had not lodged any case in the Police

station. Thereafter, she went to North Lakhimpur P.S. and

lodged an ejahar there. After lodging the ejahar police brought

her to the Doctor and got her medically examined. Police also

produced her before the Magistrate for recording her statement.

She lodged the ejahar merely out of fear to her father, but she

doesn’t know the contents of the ejahar, because she herself had

not written the ejahar. Ext.1 is the said ejahar and Ext.1(1), 1(2)

are her signatures thereon. Ext.1 is her statement recorded u/s-

164 of Cr.P.C. and Ext.1(1) to 2(3) are her signatures thereon.

She has further stated that she doesn’t know the accused person

namely, Ashadul Latif Baruah. In cross- examination, PW1 has

stated that she had given her statement before the Magistrate as

per instruction of her father. She also stated that none of the

accused persons are involved in the alleged occurrence. The

ejahar was written by someone else and she doesn’t know the

contents of the ejahar.

8. PW.2, Smti Madhusmita Hazarika Tanti has stated
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that the victim girl is her daughter. She knows the accused

Bhabesh Boro, but she does not know the other accused person.

The incident took place about one year back. She has also stated

that she is a vegetables vendor and on the date of incident, her

victim daughter went to her shop in the evening time and it was

raining at that time, so her daughter became late in going back

to home. As it was late accused Bhabesh Boro accompanied her

daughter to their house. When she reached home late, her father

scolded her and out of anger her daughter went to police station

and lodged ejahar. Police recorded her statement, got her

medically examined and her statement u/s- 164 Cr.P.C. was

recorded. Police seized HSLC leaving certificate. Ext.2 is the

seizure list and Ext.2(1) is her signature.

9. PW3, Dr. Pinchana Namchoom (M/O), has stated that

on 02.07.2020, she was working as Medical & Health Officer-I at

North Lakhimpur Civil Hospital in casualty department and on

that day, at about 01:15 p.m., she medically examined the

prosecutrix (aged 14 years), after being produced and identified

by WHG/ Mrs. Rumi Chetia and in presence of Anjuma Boruah,

Nurse of North Lakhimpur Civil Hospital and on examination I

found as follows:-

Relevant Medical history:- According to the girl on the

previous day at around 7:00 p.m. when she alone came home

from market she met Bhabesh Boro at bypass. Then Bhabesh

took her to a nearby railway truck by his scooty and raped her.

Findings of Medical examination:
1. Identification mark :- a mole above left eye.
2. Height & weight :- 160 cm & 40 kg.
3. General configuration : average.
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4. Teeth : 28 Nos. in total.
5. Breast : developed.
6. (i) Auxiliary hair : grown
(ii) Pubic hair : shaved.

7. Private Parts:
(i) Vulva : healthy, no injury.
(ii) Vagina : healthy, admits one finger.
(iii) Hymen : absent.
(iv) Uterus : normal size.

8. Laboratory examination for spermatozoa detection: No
spermatozoa seen (No.143/03.07.2020 at 9:30 a.m.,
NLCH).

9. Ossification test for age determination: nil.
10. External injury: nil.

Opinion:- (i) There is no sign of forceful sexual intercourse. (ii)
Her hymen is ruptured and admits one finger vaginally. There is
no injury to the other parts of her body.

Ext.3 is my medical report and Ext.3(1) is my
signature thereon.

Appreciation of evidence:

10. Here, in the instant case, the prosecution has

examined the only two vital witnesses i.e. the prosecutrix and

the informant.

11. The prosecutrix, in her deposition as PW1 has stated

that on the date of occurrence, in the evening, she was going to

the vegetable shop of her mother, but she became late to reach

to her mother’s place due to heavy raining and darkness on her

way. Thereafter, as she went back home alone without meeting

her mother and her father asked her as to why she was so late

and rebuked her to go out, so out of fear to her father, again she

went out of her house and at that time, she met accused

Bhabesh Boro on the road, who asked her as what had happened
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to her and she told that as her father got angry with her, so she

had gone out. Thereafter, the accused Bhabesh accompanied

her to her house. She has further deposed that when her mother

arrived at home, her father scolded her mother asking as to why

her mother had not lodged any case in the Police station.

Thereafter, she went to North Lakhimpur P.S. and lodged an

ejahar there. Her further deposition is that she lodged the ejahar

merely out of fear to her father, but she doesn’t know the

contents of the ejahar, because she herself had not written the

ejahar. Further, she has stated that she doesn’t know the

accused person namely, Ashadul Latif Baruah.

12. Besides, though the victim girl, in her statement

recorded u/s- 164 of Cr.P.C. had narrated something showing

the involvement of the accused Bhabesh Boro and one Maina in

the commission of alleged offences of rape on her as well as

sexual assault on her person on several occasions at the material

time, but her such statement cannot be taken into consideration

as reliable and trustworthy, because she has categorically stated

in her cross- examination that she had given her earlier

statement before the Magistrate as per instruction of her father,

and none of the accused persons were involved in the alleged

occurrence and even, she doesn’t know the contents of the

ejahar, because it was written by someone else.

13. PW2, mother of the victim has deposed that she

knows the accused Bhabesh Boro, but she does not know the

other accused person. She has simply deposed that on the date

of incident, her victim daughter went to her shop in the evening

time, but her daughter became late in going back to home due
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to raining at that time and as her daughter was late, accused

Bhabesh Boro accompanied her daughter to her house. She has

further deposed that when she reached home late, her father

scolded her and out of anger her daughter went to police station

and lodged ejahar.

14. PW3, the medical officer, has opined in her medical

report that she did not find any sign of forceful sexual

intercourse on the victim girl, however, hymen of the victim girl

was ruptured and admits one finger vaginally and she also did

not find any injury on other parts of her (victim) body at the time

of her medical examination.

15. Thus, from the above discussion of the evidence on

record, particularly PW1 and PW2, it reveals that the prosecution

evidence is not sufficient to prove the fact that the accused

person namely, Bhabesh Boro had either committed rape on the

victim girl or committed any penetrative sexual assault on the

person of the victim girl. It further reveals that PW1 and PW2, in

their respective evidence, have not implicated the co-accused

Md. Ashadul Latif Boruah @ Maina, in any way, for his

involvement in the commission of the alleged offence as charged

against him on the allegation of committing sexual assault on the

person of the prosecutrix on the Railway line (old) at Chaboti

Padumoni Gaon, Mouza- Nakari, under North Lakhimpur P.S.

16. Thus, it transpires that the ingredients of offences

u/s- 376(3) of IPC, R/w – Sec. 4 of POCSO Act and Sec.8 of

POCSO Act are not available in this Case.

17. In view of the above discussions and decisions on the
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evidence on record and also considering all aspects, I find and

hold that the prosecution has failed to prove its case u/s-376(3)

of IPC, R/w- Sec. 4 of POCSO Act against the accused Sri

Bhabesh Boroo and u/s- 8 of POCSO Act against the accused Md.

Ashadul Latif Boruah @ Maina beyond all reasonable doubts.

Hence, I acquit both the accused persons from the said offences

on benefit of doubts.

18. The accused persons are set at liberty forthwith and

their bail bonds shall remain in force for another 6(six) months

from today.

19. The case is disposed of accordingly.

20. Let a copy of this Judgment be sent to the Ld.

District Magistrate, as per provision of Sec.365 of Cr.P.C.

Given under my hand and seal of this Court on this

26th day of November, 2021.

(Rashmita Das, AJS)
Special Judge (POCSO),
Lakhimpur, North Lakhimpur.

Dictated & Corrected by me:

(Rashmita Das, AJS)
Special Judge (POCSO),
Lakhimpur, North Lakhimpur.

Transcribed & typed by me:
Sri D. Chetia, (Steno)
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A P P E N D I X:
Prosecution witnesses:
PW.1- Prosecutrix
PW.2- Smti Madhusmita Hazarika
PW.3- Dr. Pinchana Namchoom (M/O)

Prosecution exhibits:
Ext.1- Ejahar
Ext.2- Seizure list
Ext.3- Medical report

Defence witnesses:
Nil.

Defence exhibits:
Nil

(Rashmita Das, AJS)
Special Judge (POCSO),
Lakhimpur, North Lakhimpur.


