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IN THE COURTOF THE SPECIAL JUDGE (POCSO),
LAKHIMPUR, NORTH LAKHIMPUR.

P R E S E N T
Smti Rashmita, A.J.S.,
Special Judge (POCSO),
Lakhimpur, North Lakhimpur.

Special (POCSO) Case No.10/2020.
U/s- 366 of IPC, R/w- Sec.4 of POCSO Act.

State of Assam
-Versus-

Sri Bhaben Hembram, …... Accused person.

A P P E A R A N C E
For the State : Mr. M. Gogoi, Ld. Spl. P.P.
For the Accused : Mr. B.M. Das, Ld. Advocate.

Date of evidence : 27.01.2021, 21.09.2021, 28.10.2021.
Argument heard on: 29.10.2021.
Judgment delivered on : 29.10.2021.

J U D G M E N T

1. The prosecution case, inter-alia, in brief, is that on

20.06.2019, informant Smti Pranita Adhikari had lodged an ejahar at

Chauldhowa O.P. under Boginadi Police Station alleging, inter- alia,

that on the previous night, the accused person namely, Sri Bhaben

Hembram (Sautal), after taking meal had slept in her house and her

daughter i.e. the prosecutrix (aged about 16 years) had also slept in the

bed of her son Sri Manjul Adhikari, but in the next morning, she did not

find in her said daughter in her bed and on being searched, she came to

know that the accused person had kidnapped her victim daughter.
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2. On receipt of the ejahar, the O/C, Boginadi P.S. registered

a case vide Boginadi P.S. Case No.136/2019, u/s- 366 of IPC.

Thereafter, the police conducted the investigation of the case and after

completion of the investigation submitted charge-sheet u/s- 366/376 of

IPC, R/w- Sec. 6 of POCSO Act against the accused Sri Bhaben

Hembram (Sautal).

3. The case is received by this Court on transfer for disposal.

On appearance of the accused person before this Court, copies are

furnished to him. After hearing Ld. Advocates of both sides and

perusing the materials on record, the charges under section- 366 of IPC,

R/w- Sec.4 of POCSO Act are framed against him, the same are read

over and explained to him to which he has pleaded not guilty and

claimed to be tried.

4. During trial prosecution has examined only 4 (four)

witnesses including the I/O. The remaining PWs have remained absent

in spite of service of summons. Considering the stand of PWs and at the

instance of Ld. Special P.P.,further prosecution evidence is closed. The

accused person is examined under section 313 of the Cr. P.C. The pleas

of the accused person are of total denial and he has declined to adduce

any defence evidence.

5. POINT FOR DETERMINATION:

i) Whether the accused person, on 19.06.2019 at night at
No.2 Dakhin Rupahi gaon under Boginadi P.S., had kidnapped (or
abducted) the victim girl (a minor girl under the age of eighteen years),
daughter of informant Smti Pranita Adhikari, by criminal intimidation
or abuse of authority or by other methods of compulsion induced the
said girl) with intent that she may be compelled (or knowing it likely
that she will be compelled) to marry you against her will or in order
that she may be forced (or seduced) to illicit intercourse or knowing it
likely that she will be forced (or seduced) to illicit intercourse with you,
and thereby committed an offence punishable under section 366 of IPC,
as alleged?
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ii) Whether the accused person, on the same date, time and
place, after kidnapping and inducing the victim girl, had committed
penetrative sexual assault on her person, and thereby committed an
offence punishable under section 4 of POCSO Act, as alleged ?

DISCUSSIONS, DECISION AND REASONS THEREOF:

6. I have carefully perused the evidence and the materials

available in the case record. Heard arguments advanced by the Ld.

Advocates of both sides. Now, let us examine the evidence on record to

decide the case at hand.

7. PW.1, the prosecutrix, has stated that she knows the

accused person, who is her husband at present. On the day of

occurrence, in the year 2019, she picked up quarrel with her mother and

then, she had gone to the house of her elder brother situated at Boginadi

and on next day, on her arrival at home she came to k now from her

mother that on failure to find out her at home, her mother had lodged an

ejahar in the police station. Later on, police recovered her, recorded her

statement and also got her medically examined. The police had

produced her before the Court for recording her statement u/s- 164 of

Cr.P.C. Ex.1 is her said statement and Ext.1(1), 1(2) are her signatures

thereon. In her cross- examination, PW1 has stated that she had given

her statement before the Magistrate as per instruction of her family

members as well as her neighbours. She has also stated in her cross that

the accused person had neither kidnapped her nor committed any bad

acts upon her.

8. PW.2, Smti Pranita Adhikari (informant), has stated that

the victim girl is her daughter and she knows the accused person. On

the day of occurrence, in the year 2019, quarrel had taken place

between her and her victim daughter and then, her daughter had gone

away from the house. Thereafter, as she could not trace out her
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daughter, so she had lodged the ejahar. Ext.2 is the ejahar lodged by her

and Ext.2(1) is her signature thereon. She has also stated that after

lodging the ejahar, her victim daughter came back home and on being

asked, her daughter told her that the accused person had neither

committed any bad acts upon her nor he had kidnapped her. In her

cross- examination, PW2 has stated that she can’t say about the contents

of the ejahar, because the writer of the ejahar had not read over it to her.

9. PW3, Sri Gakul Chetry has stated that he knows the

accused person Bhaben Hambram, the informant and the victim girl.

The incident occurred in the years 2019. The accused person used to

take tutorial class of the victim girl. One day, the accused person had

taken away the victim girl and got married with her. Now, both the

accused and the victim girl have been living together as husband and

wife. One male child was born out of their wedlock. The victim girl has

already passed HSLC examination.

10. PW4, Sri Dharma Kr. Chakraborty, S/I of police (I/O) has

stated that on 20.06.2019 he was working as In-charge of Chauldhowa

O.P. and on that day, informant Smti Pranita Adhikari had lodged an

ejahar in the said O.P. After receiving the ejahar, he made GD Entry

No.331 dtd. 20.06.2019 and forwarded the same to the O/C of Boginadi

P.S. for registering a case under proper section of law. On receipt the

ejahar, the then O/C of Boginadi P.S. registered a case vide Boginadi

P.S.Case No.136/2019 u/s- 366 of IPC and entrusted him to conduct the

investigation of the case. After taking the charge of investigation, he

proceeded to the place of occurrence, examined some persons of that

locality as witness in connection with this case, when he came to learn

that the victim girl had been kidnapped by the accused person, who had

taken the victim girl to his house. Thereafter, the victim girl was

recovered along with the accused person and brought them to the Police
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Station. He sent the victim girl to the Doctor for her medical

examination and produced her before the Court for recording her

statement u/s- 164 of Cr.P.C. He arrested the accused person and

forwarded him to the Court. After going through the statements of all

the witnesses examined by him during investigation of the case and

after collecting the medical report of the victim girl, as, he found

sufficient incriminating materials against the accused person u/s-

366/376 of IPC, R/w Sec.6 of POCSO Act and therefore, he submitted

Charge sheet against the accused person under the aforesaid sections of

law. During his investigation, he had prepared a sketch map of the place

of occurrence vide Ext.3, wherein Ext.3(1) is his signature. He also

seized one Birth Certificate of the victim girl vide Ext.4- seizure list and

Ext.4(1( is his signature thereon. Ext.5 is the charge sheet submitted by

him and Ext.5(1) is his signature thereon. In his cross- examination,

PW4 has stated that he had not examined Sri Dulal Saikia, the writer of

the ejahar as witness in this case. Although he had mentioned the names

of one Chandra Kt. Upreti, Prabhat Hazarika and Hira Chetry in the

sketch map prepared by him in connection with this case, but he had not

examined those persons as witnesses during his investigation. He has

also not cited any persons from the school authority as witness in this

case, where the victim girl was reading at the time of occurrence. He

had not made any effort for medical examination of the accused person

in this case, in compliance to the provision of Section-53(A) of Cr.P.C.

PW4 has denied in his cross- examination that he has submitted the

Charge-sheet without conducting investigation of this case in proper

manner and also without finding sufficient materials against the accused

person.

Appreciation of evidence:

(Offence u/s- 366 of I.P.C.)
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11. Here, in the instant case, the prosecutrix, who is the prime

witness, in her deposition as PW1 has deposed that on the day of

occurrence, she had gone to the house of her elder brother situated at

Boginadi after having quarrel with her mother and on next day, when

she returned home, she came to know from her mother that on failure to

trace out her (victim) in her house, her mother had lodged the ejahar in

police station. PW1, the prosecutrix, has categorically stated in her

cross- examination that she had given her statement before the

Magistrate as per instruction of her family members as well as her

neighbours. Further, she has stated in her cross that the accused person

had neither kidnapped her nor committed any bad acts upon her.

12. Thus, from the above deposition of the prosecutrix, it

reveals that she has not implicated the accused person anywhere in her

evidence showing his involvement in the commission of the offence of

kidnapping or abducting her. Rather, she has given the clean-sheet in

her cross- examination in favour of the accused person.

13. PW2, the informant- cum- mother of the prosecutrix, has

simply stated in her evidence-in-chief that on the day of occurrence,

after having quarrel between her and her victim daughter, her daughter

had gone away from her house and as she could not trace out her

daughter, so she had lodged the ejahar. Further, PW2 has confirmed the

version of PW1 that after coming back home, her victim daughter told

her that the accused person had neither committed any bad acts upon

her nor he had kidnapped her. Moreover, PW2 has clearly stated in her

cross- examination that as the writer of the ejahar had not read over its

contents to her, so she can’t say as what has been written in the ejahar.

14. PW3, an independent witness, has not supported at all the

prosecution case. However, this witness has stated something that the

accused person, who used to take tutorial class of the victim girl, had
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taken away the victim girl and got married with her and both the victim

and accused have been living together as husband and wife at present.

But, this part of evidence of PW3 is not sufficient to give rice to the

prosecution case in any way.

15. PW4 is the I/O, who conducted the investigated and

submitted the Charge sheet in this case. Some anomalies and

irregularities have been found to be occurred in the investigation of the

case by the I/O (PW4), as revealed from his cross- examination.

16. Thus, from the above discussion of the evidence on record,

particularly the evidence of PW1 and PW2, it reveals that the

prosecution evidence is not sufficient to establish the fact that the

accused person had kidnapped or abducted the victim girl, as alleged in

the Ejahar. As such, the ingredients of offence u/s- 366 of IPC are not

available in the instant case.

(Offence u/s- 4 of POCSO Act)

17. It has already been discussed above that the victim (PW1),

in her deposition, nowhere has uttered a single word that the accused

person had committed any penetrative sexual assault upon her. Rather,

the victim in her evidence has specifically stated that the accused

person never did any ill acts upon her in any manner. In this context,

PW2 (mother of the victim) has simply stated in the same tune

supporting the version of the victim girl.

18. Thus, no case is made out u/s- 4 of POCSO against the

accused person in this case.

19. In view of the above discussions and considering all

aspects, I find and hold that the prosecution has failed to prove its case

u/s-366 of IPC, R/w- Sec. 4 of POCSO Act against the accused person

beyond all reasonable doubts. Hence, I acquit the accused person from
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the said offences.

20. The accused person is set at liberty forthwith and his bail

bond shall remain in force for another 6(six) months from today.

21. The case is disposed of accordingly.

22. Let a copy of this Judgment be sent to the Ld. District

Magistrate, as per provision of Sec.365 of Cr.P.C.

Given under my hand and seal of this Court on this 29th

day of October, 2021.

(Rashmita Das)
Special Judge (POCSO),

Lakhimpur, North Lakhimpur.

Dictated & Corrected by me:

(Rashmita Das)
Special Judge (POCSO),
Lakhimpur, North Lakhimpur.

Transcribed & typed by me:
Sri D. Chetia, (Steno)

A P P E N D I X:
Prosecution witnesses:
PW1- Prosecutrix
PW2- Smti Pranita Adhikari
PW3- Sri Gakul Chetry
PW4- Sri Dharma Kr. Chakraborty

Prosecution exhibits:
Ext.1- Statement u/s- 164 of Cr.P.C.
Ext.2- Ejahar
Ext.3- Sketch map
Ext.4- Seizure list
Ext.5- Charge sheet

Defence witnesses:
Nil.
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Defence exhibits:
Nil

(Rashmita Das)
Special Judge (POCSO),

Lakhimpur, North Lakhimpur.


