
    IN THE COURT OF SUB-DIVISIONL JUDICIAL MAGISTRATE

(SADAR), NORTH LAKHIMPUR, LAKHIMPUR

MISC. CASE 138/2018

(U/S 125 OF THE CODE OF CRIMINAL PROCEDURE)

PETITIONER/ FIRST PARTY :  MUSSTT. AYESHA KHATUN 

                    -Vs-

RESPONDENT/SECOND PARTY: MD. HEDAITUL ISLAM 

DISTRICT : LAKHIMPUR

PRESENT : Shri I.A. Fanaji, AJS

    Sub-Divisional Judicial Magistrate (S),

   North Lakhimpur, Lakhimpur

   ADVOCATE FOR THE PETITIONER :  Mrs. Kaberi Dolakasharia
    Ld. engaged Counsel    

ADVOCATE FOR THE RESPONDENT :  None appeared  

EVIDENCE RECORDED ON  : 01.06.2019 

ARGUMENT HEARD ON     : 17.04.2021  

JUDGMENT DELIVERED ON  : 27.04.2021 

JUDGMENT

1. This case u/s-125 of Cr.P.C. registered on the prayer of Musstt.

Ayesha Khatun who in her petition No.5427 dated 01.10.2018 prayed

before  the  court  that  she  got  married  with  the  second  party  Md.

Hedaitul Islam, S/O- Md. Somed Ali, resident of village No.2 Islampur,

P.S. Laluk, district-Lakhimpur, Assam. The first party was married to the

second party about 5 years ago as per Islamic rites and rituals. Since

after  two  years  of  their  conjugal  life,  the  second  party  started  to

demand money to the first party and while the first party protested it,
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the second party used to assault the first party. At last, having no other

way, first party brought Rs.40,000/- from her parents and gave it to her

husband  i.e.  second  party.  Thus,  their  conjugal  life  was  going  on

peacefully for few days but as no child was born out of their wedlock,

the second party started to torture her physcially and mentally and

married another girl. After the second marriage, the second party along

with his second wife started to torture her physically and mentally and

on 21.09.2018 at about 10:00 / 11:00 am, the second party assaulted

the first party on being confined in a room. Thereafter, the first party

somehow fled away from the house of her husband to her matrimonial

home. On that day itself, at about 4:00/5:00 pm, the second party went

to the matrimonial house of the first party and assaulted her there and

snatched away the ATM card, PAN card etc. Thereafter, in the P.S. their

dispute was  compromised  with  an assurance to  return her  stridhan

articles. The second party did not maintain any marrital relation with

the first party since after his second marriage. The first party has no

income of her own and she is depending on her parents. On the other

hand  the  second  party  is  an  able-bodied  person  having  income  of

Rs.30,000/- per month by doing various business. In this premises, the

first  party  prayed  that  she  may  be  provided  with  a  monthly

maintenance of Rs.10,000/- for herself. 

2.  The second party initially appeared in this case and filed Written

Statement wherein he has denied the allegation that the first party had

given  Rs.40,000/-  which  she  brought  from her  parents.  The  second

party has denied that he had inflicted mental and physical cruelty on

the first party as she could not able to conceive. The second party has

submitted in his Written Statement that he has conducted the second

marriage with the consent of the first party as she could not able to

give birth to a child. The second party has alleged that the first party

left her matrimonial house without the consent of the second party and

the second party went to bring her back during the stay at her parents

house.  The second party  stated that  the economic condition of  the

second party is not good and he is earning Rs.7,000/- to Rs.8,000/- per

month and he will not able to afford to maintain the first party.
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3. Initially the second party contested this case but on 12.03.2021

he did not appear before the court. Therefore, the case is proceeded

exparte against him. 

4. On the next date fixed second party is remained absent and in

his absence the court has heard the argument.

5. Two witnesses of first party are present and their examination-in-

chief are recorded. 

6. I have perused the pleadings of the parties. After going through

the  pleadings  of  this  case,  I  have  formulated  following  points  for

determination :- 

1. Whether the first party is legally married wife of the second

party ? 

 2. Whether the first party is staying away from the second party

on a just ground ?

 3. Whether the first party is entitled for the relief she claimed

with just reason ?

    DISCUSSION, DECISION AND REASONS THEREON:

5. Point for determination No.1.

It  is  an admitted fact  that  first  party  is  married to the second

party. It is also admitted that the second party has conducted a second

marriage because the first party could not conceive a child. Therefore,

it  is  proved  beyond reasonable  doubt  that  the  first  party  is  legally

married wife of the second party. 

6. Point for determination No.2.

 Now,  this  court  has  to  decide  whether  the  first  party  is  living

separately from the second party on just  and valid ground.  As it  is

stated that the second party has contracted second marriage on the

ground  that  first  party  is  unable  to  conceive  a  child.  Though  the

personal law of the party allow the second party to contract a marriage

but in moral context contracting a second marriage in the life time of

first marriage is amount to twenty. The expression of cruelty has an
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inseparable  nexus  with  human  conduct  or  human  behaviour.  It  is

always depend upon social strata or the milieu to which the party is

belong, their ways of life, relationship, temperament and emotion that

their condition by their social status. Leaving the wife and remarried

again just because the first wife has not able to conceive may cause an

inbearable trauma to the first wife. The society did not look upon with

respect to that wife and sometimes it become impossibel to remain in

the household with the second wife of the husband. So, the first party

can  justly  left  the  house  of  the  second  party  and  she  is  living

separately. Still it is the duty of the second party to maintain the first

party as he is the husband of the first wife. This point is also decided in

favour of the first party.  

Point for determination No.3.

7. In Rajathi Vs C Ganesan AIR 1999 Supreme Court 2347, Hon'ble

Supreme Court has laid down that burden of proof lies on husband that

he did not neglect or refused to maintain his wife. Even the divorced

woman continue to enjoy the status of wife u/s-125 of the Cr.P.C.

 In  Rohtaj  Singh  Vs  Smti  Ramendri,  AIR  2000  SC  952,  Hon'bel

Supreme Court  hold  that  a  divorced woman continues  to  enjoy  the

status  of  wife  who claiming maintainance till  her  remarriage or  her

inability to maintain herself  even if  divorce was obtained by mutual

consent. In this case the first party is not yet divorced and still continue

to enjoying the status of being the wife of the second party. Therefore,

the second party is duty bound to maintain the first party as she left

him because he contracted his second marriage. This point is decided

in favour of the first party. 

8. Considering  the  social  status  of  the  parties  and  present

circumstances,  the prayer of the first  party is  partially allowed. The

second party is directed to pay an amount of Rs.3,000/- per month as

maintenance to first party from the day of the institution of the case. 

ORDER

10. In result, the petition filed by the first party/petitioner is allowed

granting an amount Rs.3,000/- (Three Thousand ) per month in favour

of  the  first  party from  the  date  of  institution  of  this  case  till  the
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recipient entitled thereto as per law. The second party shall pay the

amount  of  maintenance  on  or  before  10th day  of  every  succeeding

month. Furnish a free copy of this judgment to the first party.

Given under my hand and seal of this Court on this 27th day  of

April, 2021 at North Lakhimpur.

                                       ( Shri I.A. Fanaji )
Sub-Divisional Judicial Magistrate(S)

                                           North Lakhimpur, Lakhimpur
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APPENDIX

Exhibits of First party:

                           NIL

                Exhibits of Second Party

NIL 

Witnesses for First Party:

1. Musstt. Ayesha Khatun 

2. Md. Sofiqul Islam 

Witnesses for Second party :

 NIL 

( Shri I.A. Fanaji )
Sub-Divisional Judicial Magistrate(S)

North Lakhimpur, Lakhimpur


