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FIRST PARTY’S CASE IN BREIF:

1. First party’s case in brief as it reveals from the complaint

petition is that she got married to second party on

27.06.2016 as per Hindu religious rites and rituals. After

marriage, both of them stayed at her father’s house for a

few days and then they shifted to the house of second

party at Dikhpukhuri village. At the time of marriage, first

party’s father gifted 10 lessa of land to the first party.

2. After about 6- 7 months of marriage, the second party at

the instigation of his parents started to harass the first

party mentally and physically by demanding dowry. The

parents of second party restrained the first party from

entering into their kitchen due to which the first party had

to face severe hardship. As a result, the parents of first

party provided a stove and some ration so that the first

party can cook food in her own room. However, after a few

days, the second party and his mother took away the

aforesaid stove by saying that such activities will not be

tolerated in their house.

3. In addition to the above, the second party and his parents

asked the first party to sell her scooty which was lying with

her brother and also to sell the land gifted to her by her

father at the time of marriage and hand over the money to

them. The second party then started to torture the first

party mentally and physically by making the aforesaid

demand.
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4. The father of first party is a farmer by profession and is

financially not in a position to meet the dowry demand of

second party. However, the second party continued to

harass the first party due to her failure to meet his

demands. On one occasion, the second party administered

contraceptives to the first party and also kicked on her

stomach while she was two months pregnant, as a result of

which the first party suffered miscarriage.

5. On 22.08.2017 at about 3.00 PM, the second party

assaulted the first party severely and caused injury to her.

The first party then informed the matter to her parents

over phone. Thereafter, the parents of first party recovered

her from the house of second party with the help of police.

6. Since 22.08.2018 till filing of this case, the second party or

his parents did not show any interest in taking back the

first party to their house. They again did not provide any

maintenance to the first party. The second party is an able

bodied man and he works in a shop named as M. K

Marketing at Lakhimpur town. The first party came to know

that the second party earns about Rupees 16,000/- (rupees

sixteen thousand) per month from that shop. On the other

hand, the first party do not have any source of income and

she is presently dependent on her father. Moreover,

whenever the first party goes to apply for any job then the

second party abuses her and also starts to doubt her

chastity.
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7. In the above premises, the first party has prayed for

allowing her maintenance at the rate of Rupees 5000/-

(rupees five thousand) per month from the second party.

SECOND PARTY’S CASE IN BRIEF:

8. The second party has contested this case by filing written

statement. The second party has generally denied all the

allegations made by the first party in her complaint

petition. It is stated by the second party that the father of

first party never gifted any land to her. The second party

never demanded any dowry or harassed the first party

physically and mentally as alleged. The first party was

reluctant to reside with the parents of second party due to

which the second party had to reside with the parents of

first party in her paternal house. The first party is very

much lazy and she never cooks any food for the second

party or his parents. Instead, the second party and his

parents cooked food for the first party. In spite of that, the

first party started to cook food in her own room as she did

not wanted to reside with the parents of second party.

9. The second party has never kicked or administered

contraceptive to the first party as alleged. Also, the incident

of 22.08.2018 as alleged by first party never took place. In

fact, the first party on her own will left the house of second

party as she did not wanted to reside with the parents of

second party. The second party has also requested the first

party to come back to his house but the first party had
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expressed her unwillingness to reside with his parents and

demanded that the second party shall stay separately in a

rented house.

10. The second party works in M. K Marketing shop and

gets Rs. 4500/- (rupees four thousand five hundred) salary

per month. The second party has to maintain his parents

and younger brother out of that money.

11. In the above premises, the second party has prayed

to dismiss the petition filed by first party.

POINT FOR DETERMINATION:

12. Upon perusal of pleadings of first party, following

points for determination are framed for a proper

adjudication of the dispute in hand:

(1) Whether the first party is the wife of second party?

(2) Whether the first party has sufficient reason to live

separately from the second party?

(3) Whether the second party having sufficient means has

neglected or refused to maintain the first party?

(4) Whether the first party is entitled to the maintenance

as prayed for?

The first party in support of his case adduced evidence of

three witnesses including herself, whereas the second party

examined himself as the only witness in support of his defence.

I have gone through the pleading of first party and second

party and also considered the evidence available in the case
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record. I have heard the arguments of the learned counsels for

both the parties.

DISCUSSION, DECISION AND REASONS THEREOF:

POINT NO. 1

(5) This point relates to the question as to whether the

firstparty is the wife of secondparty. As regards this point,

firstparty Smt. Sabita Mandal Sarkar as PW-1 in her

evidence has consistently stated that the secondparty is

her husband and they got married on 27.06.2016 as per

Hindu rites and rituals. The PW-2 Sri Japon Mandal and

PW-3 Sri Bishwanath Das have supported and corroborated

the aforesaid statement of PW-1.

(6) In the above context, second party Sri Biplab Sarkar

as DW-1 has specifically stated that the firstparty is his

wife and they got married about four years back at

Kolakhowa in the house of firstparty. As such, it is clear

that the secondparty has admitted his marriage with the

first party. Under such circumstances, and having regard to

the statements made by PW-1, PW-2 and PW-3, it is crystal

clear that the firstparty is the legally married wife of

secondparty.

DECISION: This point is therefore decided in the

affirmative and goes in favour of first party.

POINT NO. 2& 3:
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(7) For the sake of convenience, point no.2 & 3 are

taken up together herein for discussion and decision. The

point No. 2 relates to the question as to whether the

firstparty has sufficient reason to leave separately from the

secondparty. The point No. 3 relates to the question as to

whether the secondparty having sufficient means as

neglected or refused to maintain the firstparty.

(8) As regards the aforesaid points for determination,

firstparty as PW-1 in her evidence-in-chief has stated that

after 7 months of marriage, her husband took her to

Dikhpukhuri, Nowboicha in his father’s house. Thereafter,

her husband tortured her by demanding dowry in the form

of land and money. Her husband pressurized her to sell the

plot of land measuring 10 lessas which was gifted to her by

her father at the time of marriage. Her husband also asked

her to sell the scooty which was given to her by her father

while she was working as a nurse prior to marriage. Her

husband then asked her to hand over the money which she

will get after selling the land and scooty. When she failed

to meet the demand, her husband tortured her physically.

Her husband even kicked on her stomach and administered

some medicine while she was two months pregnant, and

ultimately, she suffered miscarriage. On 22.08.2017 her

husband and her step mother-in-law Smt. Dipali Sarkar

assaulted her physically and informed her mother over

phone to take her back. Her father then rescued her with
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the help of police. Since then, her husband never

communicated with her and also did not provide any

maintenance to her.

(9) In the above context, PW-2 Sri Japon Mandal, who is the

father of firstparty, in his evidence-in-chief has

corroborated all the allegations made by PW-1/firstparty in

her evidence-in-chief against the secondparty. Similarly,

PW-3 Sri Bishwanath Das in his evidence-in-chief has

supported the version of PW-1 by stating that the father of

first party gifted 10 lessas of land to her at the time of

marriage, and subsequently, the secondparty asked the

firstparty to sell that land and hand over the money to him.

Since then dispute arose between both the parties and the

secondparty started to assault the firstparty physically.

(10) As regards the credibility of the aforesaid statements

made by PW-1 and also the corroborating statements

made by PW-2 in his evidence-in-chief, I do not find

anything substantial in their cross-examination which can

createany reasonable doubt except the allegation of

abortion/miscarriage. As regards the allegation of

abortion/miscarriage, the PW-1/complainant has not

produced any medical document to show that she was

pregnant or that her pregnancy got aborted due to alleged

administration of medicine by secondparty and also due to

alleged kicking by secondparty in her stomach. Under such

circumstances, I am of the opinion that it would not be
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proper to conclude without any medical evidence that the

complainant was actually pregnant and such pregnancy got

aborted due to such alleged administration of medicine and

kicking by secondparty.

(11) Now, in the above context, second party Sri Biplab

Sarkar as DW-1 in his evidence-in-chief has alleged that

after marriage with the firstparty, he stayed in the parent’s

house of firstparty for about six months and then he came

back to his house along with firstparty. However, the

firstparty started to express that she wanted to reside in

her father’s house. The first party never did any household

works due to which his mother had to do all the household

works. One day, the father of firstparty came to his

(DW1’s) house and took back firstparty with him. Since

then, the firstparty reside in her father’s house and she

refused to come back with him/DW1 and said that she will

reside in her father’s house only.

(12) As regards the credibility of the aforesaid statements

made by DW-1, perusal of his cross-examination reveals

that he initially denied the suggestions of defence that he

told the first party before marriage that his parents have

already died and he do not have any house or land. He

also denied the suggestion of defence that he mentioned in

the documents of court marriage that his father has

expired. However, in the later part of his cross-

examination, the firstparty confronted him/DW-1 with two
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documents marked as Ext-A and Ext-B which he/DW-1 has

admitted to be his marriage certificate and marriage

agreement, respectively. It is also admitted by him that

though his father is still alive but he has mentioned in Ext-

A and Ext-B documents that his father expired.

(13) From the evidence as discussed in the preceding

paragraphs, it is clear that the stand of secondparty as

regards his father is very much contradictory and the act of

mentioning his father as expired in the Ext-A and Ext-B

documents clearly shows that he had concealed the truth

from the firstparty at the time of marriage. Moreover,

though the DW-1 during his cross-examination had denied

the suggestion of firstparty that he concealed about his

living father at the time of marriage in order to get

property from the family firstparty, but, the conduct of

secondparty/DW-1 in concealing a material fact, and that

too, without any genuine cause/reason, in my opinion,

makes it probable that he might have done the same in

order to get some property from the house of firstparty.

Had there been any genuine reason for such concealment

then the DW1/second party would have definitely stated

the same in order to save himself. The foregoing factor

coupled with the admitted position that he/DW-1 resided in

the father’s house of firstparty for about six months after

marriage, in my opinion, supports the allegation that he
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concealed about his living father only in order to get

property from the house of first party.

(14) Besides the above, the DW-1 in his cross-examination

has stated that he do not know if his father has married

twice. In my opinion, it is very much unusual for a son to

be ignorant about the number of marriage of his father.

This shows that the DW-1 is reluctant to open up and

speak the truth in the court. He could have admitted or

denied that question but stating that he do not have

knowledge about that, in my opinion, shows that he is not

interested to speak the truth in the court.

(15) In addition to the above, though DW-1 in his

evidence-in-chief has stated that he is interested to keep

the firstparty with him, but in his cross-examination he has

specifically admitted that he married another woman about

six months back. A man of common prudence would

obviously know that his wife will not reside with him if he

brings a second wife at home. As such, the fact of second

marriage as admitted by DW-1, in my opinion, shows that

he is actually not willing to take back the firstparty as his

wife, or else, he would have at least tried to settle his

relationship with first party finally either by giving divorce

or by taking her back before entering into second

marriage. As such, the statement of DW-1 that he is

interested to take back the firstparty seems to be highly

doubtful and unreliable.
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(16) Considering the entire discussion made above, I find

that the allegations made by DW-1 against the firstparty

and also the reasons stated by him/DW-1 as regards

leaving of his house by the firstparty, are highly doubtful

and cannot be relied upon. On the other hand, there is

nothing substantial in the evidence on record which can

create reasonable doubt so as to disbelieve the allegations

made by firstparty/PW-1 in her evidence-in-chief.

Therefore, keeping in mind the fact that the standard of

prove in cases u/s 125 of CrPC is preponderance of

probabilities, there is no scope but to go with the

statements/allegations made by PW-1 in her evidence as

narrated above.

(17) As such, going by the evidence deposed by PW-1, I

find that the secondparty tortured her physically and

mentally in connection with dowry demand due to which

she was compelled to reside in her father’s house. This is

clearly a sufficient reason to live separately from the

secondparty. Further, admittedly the secondparty is not

paying any maintenance to the firstparty since she started

to reside in her father’s house in-spite of the fact that he is

earning Rs. 4500/- (as admitted by DW-1) per month.

Hence, it is evident that the secondparty having sufficient

means has neglected or refused to maintain the firstparty.

DECISION: Point no.2 & 3 are therefore decided in

the affirmative and goes in favour of the first party.
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POINT NO. 4

(18) This point relates to the question as to whether the

firstparty is entitled to maintenance as prayed for. In this

respect, in view of the discussion and decision made in

point no. 1, 2 and 3 as above, it is clear that the firstparty

is entitled to get maintenance as per the provision of

section 125 of CrPC.

(19) As regards the quantum of maintenance, the

firstparty has prayed for maintenance at the rate of Rs.

5000/- per month but the secondparty has stated that he

gets only Rs. 4500/-as salary per month. In this respect, it

is alleged by PW-1/firstparty that she came to know during

her stay with the secondparty that he earns Rs. 14,000/-

(rupees fourteen thousand) per month as salary from M. K.

Marketing shop. However, the firstparty has not produced

any document in support of that statement and also has

not examined any person from M. K. Marketing shop to

prove the aforesaid statement. Under such circumstances,

I am of the opinion that it would not be proper to rely

solely on the oral statement of PW-1, and that too hearsay,

for concluding that the monthly salary of second party is

Rs. 14,000/- per month.

(20) However, keeping in view the fact that secondparty is

an able bodied man and admittedly earns Rs. 4500/- per

month, and also having regard to the cost of living as on

today and also the potential of firstparty to generate
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income(as admitted by PW2 in cross-examination),I am of

the opinion that an amount of Rs. 3500/- (three thousand

five hundred) would be just and proper amount of monthly

maintenance for the firstparty.

DECISION: This point is partly decided in the

affirmative and goes in favour of the complainant.

ORDER

(21) In the result, this Misc Case is allowed on contest.

Accordingly, the second party is directed to pay an amount of

Rupees 3,500/- (Rupees three thousands five hundred) per

month to the first party as the monthly maintenance for the

first party. The second party shall pay the aforesaid amount

within 10th day of every English calendar month starting from

the month of November 2021 i.e., the first payment shall be

made within 10th of Novermber 2021. The second party shall

pay the amount every month by depositing the same in the

bank account of first party.

This judgment is given under my hand and the seal of

this court on this the 06th day of October, 2021.

This case is disposed of.

F.U. Choudhury

Additional Chief Judicial Magistrate

North Lakhimpur
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APPENDIX

(A) FIRST PARTY’S EXHIBITS:

Exhibit.A – Marriage certificate

Exhibit. B – Agreement.

(B) SECOND PARTY’S EXHIBITS:

NIL

(C) FIRST PARTY’S WITNESSES:

PW1- Smti Sabita Mandal

PW2 – Sri Japon Mandal

PW3 – Sri Biswajit Das

(D) SECOND PARTY’S WITNESSES:

DW1 – Sri Biplab Sarkar.

F.U. Choudhury

Additional Chief Judicial Magistrate

North Lakhimpur


