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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (F.T.C.),
LAKHIMPUR AT NORTH LAKHIMPUR.

Present: Syed Burhanur Rahman, A.J.S.,
Addl. Sessions Judge (FTC),
Lakhimpur, North Lakhimpur.

CRIMINAL APPEAL NO.28(2)/2019.

Appellant: Smt Mamoni Das.

Respondent: Sri Nitul Das.

Advocate appeared for the Appellant: Mr. M Ahmed.

Advocate appeared for the Respondent: Mr. D. Bora.

Date of hearing: 28.10.2021.

Judgment delivered on: 12.11.2021.

J U D G M E N T

1. This Criminal Appeal has been preferred by

the Appellant, namely Smt Mamoni Das u/s

29  of  the  Protection  of  Women  from

Domestic  Violence  Act,  2005,  against  the

impugned Judgment & Order passed by the

learned  Judicial  Magistrate  First  Class,

Lakhimpur, North Lakhimpur, on 10.05.2019

in  connection  with  Misc.  (D.V.)  Case

No.1/2017. In the said impugned Judgment &

Order, the learned court below has held that

“the aggrieved party is already provided an 
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accommodation in the form of PMAY-G house

by the Government, where she is residing at

present,  as  such,  considering  the  fact  and

circumstances  of  the  case,  I   have  no

hesitation  to  hold  there  is  no  urgency  to

pass  a  residence  order  u/s  19  of  the

Protection of Women from Domestic Violence

Act, 2005, in favour of the aggrieved party in

this case.”

2. The present Appellant, who was actually the

Petitioner  in  the  said  Misc.  (D.V)  Case

No.1/2017 had got all other reliefs that were

sought by filing an Application u/s 12 (1) of

the  Protection  of  Women  from  Domestic

Violence Act, 2005.

3. Now,  the  Appellant/  Petitioner  of  original

Misc.  (D.V)  case,  is  aggrieved  and

dissatisfied with the decline of relief prayed

u/s  19  of  the  Protection  of  Women  from

Domestic Violence Act, 2005.

4. I  have  heard  the  learned  counsel,  Mr.  M

Ahmed  for  the  Appellant  and  the  learned

counsel,  Mr.  D.  Bora  for  the  Respondent.

5. Now,  the  question to  be  decided  in  this 
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Appeal  is  that  whether  the  learned  lower

Court was justified in not granting residence

order  to  the  Appellant  u/s  19  of  the

Protection of Women from Domestic Violence

Act, 2005.

6. To  adjudicate  the  limited  question  of  non-

granting of the residence order, we have to

appreciate  the  evidence  adduced  by  the

Court  Witness  No.1,  namely  Sri  Pradip

Hazarika,  who  is  the  Secretary  of

Kamalaboria  Gaon  Panchayat.  In  his

evidence,  he  has  clearly  adduced that  the

Appellant,  namely  Smt  Mamoni  Das  is  a

beneficiary  of  a  house,  which  was  allotted

under PMAY -G. His report was duly exhibited

as Ext.’A’. Ext.’B’ is online report regarding

allotment of  PMAY-G house in  the name of

the  Appellant,  Smt  Mamoni  Das.  Various

photographs of the constructed house under

the said scheme which also part of record.

7. During  cross-examination,  CW.1  has  stated

that  PMAY-G  house  can  be  allotted  if  a

person  has  ancestral  land.  He  has  also

stated  that  no  detail  of  the  land  against

which the house is allotted is mentioned in  

  Contd...



4               Criminal Appeal No.28(2)/2019.

the  Ext.’A’  and Ext.’B’.  No verification  was

made from his office regarding possession of

that  house.  He  has  visited  on  many

occasions  and  he  could  not  find  the

beneficiary there.

8. Also  it  is  pertinent  to  appreciate  the

statement of PW.2’s cross examination. PW.2

Kushal  Das  is  the  brother-in-law  of  the

present Appellant. In his cross examination,

he  has  stated  that  it  is  a  fact  that  a

Government ‘pucca’ house is allotted in the

name of the first party. 

9. Now, the Appellant has filed this Appeal and

in  the  Appeal  memo.,  the  grounds  taken

inter  alia are  that  the  learned  Judicial

Magistrate  First  Class,  Lakhimpur,  North

Lakhimpur,  failed  to  pass  order  of

accommodation to the aggrieved Petitioner/

Appellant,  who is a destitute lady and also

questioned the evidence adduced by CW.1,

and  made  a  prayer  for  modifying  the

Judgment  &  Order  passed  by  the  learned

Judicial  Magistrate  First  Class,  Lakhimpur,

North Lakhimpur, to provide accommodation

in the household of the Respondent.
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10. The Respondent, on the other hand, filed a

written  statement  in  affidavit,  and

vehemently denied the grounds taken in the

Appeal  memo.  The  Respondent  has  taken

the  stand  that  the  residence  order  was

rightly  not  granted  to  the  Appellant  and

further prayed that the Court may reconsider

to reduce the amount of Rs.60,000/- granted

by  the  Court  below  to  the  Appellant  as

compensation and damages for the injuries,

mental torture and emotional distress.

11. The bare perusal of the evidence on record

goes on to show that the learned lower court

delved  into  the  question  of  residence  in

great detail. The Trial Court has relied upon

the  evidence  adduced  by  CW.1.  From  the

evidence of the said CW.1,  there is  not an

iota  of  doubt  that  an  accommodation  is

indeed  allocated  to  the  Appellant,  Smt

Mamoni Das under PMAY-G. Ext.A and Ext.B

are the testimonies to that effect. Regarding

the  owning  of  ancestral  land  by  the

Appellant, court has no other option, but to

presume  that  the  said  allocation  of  house

under PMAY-G is made by following all norms

and conditions stipulated by the Government

under   the  said  scheme.  In  the  cross-
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examination  of  CW.1,  it  was  also  revealed

that no verification was made out from the

office  regarding  possession  of  that  house.

This  court  believes  that  once the  house is

allotted to the beneficiary, then by virtue of

Section 114(e) of the Evidence Act, it can be

presumed that all the official Act must have

been  performed  regularly.  Besides  that,

there is also an evidence adduced by PW.2

namely  Sri  Kushal  Das,  who  has  very

categorically  stated  that  a  Government

pucca  house  is  allotted  to  the  present

Appellant,  and  the  said  PW.2  is  also  a

relative  of  the  present  Appellant,  which

further fortifies the fact that a Government

house  is  actually  allotted  to  the  present

Appellant. 

12. On the careful scrutiny and also appreciating

the entire  evidence on record,  no infirmity

can be found with the conclusion arrived by

the  learned  Judicial  Magistrate  First  Class,

Lakhimpur, North Lakhimpur, in view of the

evidence  adduced  by  the  CW.1  and  PW.2.

This Court is unable to accept the contention

raised by the Appellant in the Appeal memo.

13. Thus,  the  learned  Court  below  appears  to
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have  considered  the  evidence  brought  on

record in its correct perspective and rightly

denied  the  residence  order  u/s  19  of  the

Protection of Women from Domestic Violence

Act, 2005. Consequently, I see no force and

the contention of the Appellant made in the

instant  Appeal.  Hence,  I  do  not  see  any

ground to interfere with the same.

14. Accordingly, Appeal is dismissed.

15.  Send back the Trial Court record with a copy

of  the  Court  Judgment  to  the  learned Trial

Court.

Judgment  &  Order  is  signed,  sealed  and

delivered in the open Court on the 12th day

of November, 2021.

                    ( Syed Burhanur Rahman )
             Addl. Sessions  Judge (F.T.C.),

 Lakhimpur, North Lakhimpur.

Certified that the Judgment is typed
to my dictation and corrected by me
and each page bears my signature.

  ( Syed Burhanur Rahman )
 Addl. Sessions  Judge (F.T.C.),
Lakhimpur, North Lakhimpur.

  Transcribed and typed by :
  Sri Satyabrata Kshattry, Stenographer Grade-I.


