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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (F.T.C.), 

LAKHIMPUR, NORTH LAKHIMPUR. 

           

Present:  Syed Burhanur Rahman, A.J.S., 
  Addl. Sessions Judge (F.T.C.), 

Lakhimpur, North Lakhimpur. 
       

Criminal Appeal No.10(1)/2019. 

Appellant : 1) Md Sariful Islam. 
  2) Md Moizul Islam. 

Respondent : State of Assam. 

 

Advocate for appellant: Mr M. Hazarika. 

Advocate for State: Mr M.P. Hazarika.  

Date of argument: 08/11/2021.  

Date of Judgment: 17/11/2021.     

    

JUDGMENT 
 

1) This criminal appeal has been preferred by the 

accused/appellants namely, Md Sariful Islam and Md 

Moizul Islam under Section 374  of Cr.P.C. against the 

judgment and order passed by the learned Judicial 

Magistrate 1st Class, Lakhimpur, North Lakhimpur in 

connection with G.R. Case No.730/2014 convicting and 

sentencing the accused/appellants to suffer rigorous 

imprisonment for 3 (three) years and with a pay fine of 

Rs.1,000/- (Rupees One Thousand only) each, in 

default to undergo simple imprisonment for 2 (two) 

months under Section 457 of I.P.C. and rigorous 
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imprisonment of 2 (two) years and with a fine of 

Rs.500/- (Rupees Five Hundred only) each, in default to 

undergo simple imprisonment for 1 (one) month under 

Section 354 of I.P.C. 

2) Being highly aggrieved and dissatisfied with the above 

mentioned judgment and order so passed by the 

learned Judicial Magistrate 1st Class, Lakhimpur, North 

Lakhimpur, the accused/appellants preferred this 

appeal and they prayed to set aside the impugned 

judgment and order and to acquit them.  

3) I have heard the learned counsel, Mr M. Hazarika on 

behalf of the accused/appellants and the learned 

Additional Public Prosecutor, Mr M.P. Hazarika 

appearing on behalf of the State. 

4) Now the question to be decided in this appeal is that 

whether the learned Lower Court was justified in 

convicting the accused/appellants under Sections 354, 

457 of I.P.C. 

5) Before entering into the merit of the appeal, let me go 

to the facts of the prosecution case. As per the 

prosecution version, on 26/04/2014, informant who is 

also the victim of the instant case informed the In-

Charge of Nowboicha Police Outpost by lodging an 

ejahar that on 24/04/2015, at about 11 PM, in absence 

of her husband, the accused persons named in the 

F.I.R. i.e., Md Moizul Islam, Md Sariful Islam and Md 

Allauddin criminally trespassed into her house by 
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breaking the door of the house. It is also alleged that 

the aforesaid accused persons expressed sexual 

gesture to her and attempted to outrage her modesty. 

On account of the hue and cry raised by her the 

accused persons fled away. Thereafter, some delay 

happened due to the village ‘bichar’ for settling the said 

issue. On receipt of the F.I.R., the I/C, Nowboicha 

Police Outpost forwarded the same to the North 

Lakhimpur P.S. for registering the case under proper 

section of law. Then, the Officer-In-Charge, North 

Lakhimpur P.S. registered a case bearing No.382/2014 

under Sections 457, 354, 34 of I.P.C. 

6) Thereafter, after the completion of investigation 

charge-sheet was filed against the two appellants and 

subsequently the charges were framed under Sections 

457, 354, 34 of I.P.C against the two appellants. The 

accused/appellants were examined under Section 313 

of Cr.P.C., wherein all the incriminating evidence were 

put to the accused/appellants and they denied their 

involvement in the said incident in toto.  

7) Now let me consider and appreciate the entire evidence 

on record to find out whether the prosecution has been 

able to prove the instant case against the 

accused/appellants beyond all reasonable doubts. 

8) P.W.-1 is the victim who is also the informant in the 

instant case. She adduced evidence stating that on that 

fateful night, her husband was not present who was 
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working in Arunachal. She was sleeping with her minor 

children namely, Md Abdul Barek, 7 (seven) years old 

and Musstt Majbun Nehar, 5 (five) years old. She stated 

that the accused persons entered into her house by 

cutting down the bamboo door of her house. They hold 

her on her bed. She deposed that she resisted and in 

the process a torn vest i.e., ‘ganji’ of the accused 

person Md Moizul Islam was left with her. The accused 

persons thereafter fled from the place of occurrence as 

she raised hue and cry. She further stated that Md 

Reshat Ali her father-in-law, Musstt Habia Khatun her 

mother-in-law and Md Nazimuddin her brother-in-law 

reached the place of occurrence as she raised hue and 

cry during the incident. She further deposed that the 

Goanburah namely, Md Safikul Islam also came and 

saw the bamboo door which was cut down by the 

accused persons and also saw the ‘ganji’ of the accused 

person. Thereafter, she went to the police station on 

the next morning in the Nowboicha Police Outpost and 

lodged the case.  

9) In her cross-examination, she stated that her present 

husband is Md Safikul Islam with whom she is residing 

in Arunachal Pradesh and during the time of incident, 

Md Karimuddin was her husband. She deposed that she 

was not medically examined as she did not get any 

injury. 

10) P.W.-2, Md Nazimuddin is the brother-in-law of the 

informant and stays nearby. He stated that at about 11 
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PM, he heard hue and cry from the informant and went 

to her residence. When he reached the place of 

occurrence, he saw the accused persons namely Md 

Sariful Islam and Moidul Islam entered into the house 

of the victim, by cutting the bamboo stick used to lock 

the door and they were pulling and pushing the victim. 

He also tried to get hold of the accused persons, but 

they fled away from the place of occurrence. The ‘ganji’ 

that was left was worn by the accused Md Moidul 

Islam. Thereafter, they visited the Gaonburah at that 

night and in the morning, the informant visited the 

Nowboicha Police Outpost and lodged the case.  

11) In his cross-examination, he stated that on the very 

next day, the case was lodged before the police and he 

handed over the ‘ganji’ to the police. Also he stated 

that there may be many ‘ganji’ of same colour and 

description seized by the police. He denied the 

suggestion that the case was lodged after four days of 

alleged offence. He also stated that there was no 

electricity supply at the time of the alleged occurrence 

and thereafter, he denied all the suggestions made by 

the defence.  

12) P.W.-3, Md Ishak Ali stated that he saw the 

informant was raising hue and cry and her family 

members also gathered in the place of occurrence. On 

being enquired, the informant told him that the accused 

persons namely, Md Sariful Islam and Md Moinul Islam 
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@ Moidul entered into her house at that hour. She also 

told that they ran away from the place of occurrence. 

13) In cross he stated that he did not see the incident 

with his own eyes. 

14) P.W.-4, Md Resat Ali is the father-in-law of the 

informant. He stated that he knows the accused 

namely, Md Sariful Islam and Md Moinul Islam @ 

Moidul who are his neighbors. Upon hearing the hue 

and cry from the residence of the informant, he went to 

the place of occurrence and he saw the accused 

persons namely Md Sariful Islam and Md Moinul Islam 

@ Moidul running out of the house of the informant 

and ran towards southern side. Informant told him that 

the accused persons trespassed into her house. 

15) In his cross-examination, he stated that there was no 

electric supply in his village at that time. There was 

moonlight at the time of alleged occurrence. He saw 

two persons running out from the house of the 

informant, but at that time he could not identify them. 

16) P.W.-5, Md Saiful Islam stated that upon hearing hue 

and cry from the residence of the informant, he went to 

the place of occurrence. He saw his cousin Md 

Nazimuddin reached the place of occurrence before his 

arrival and told him that the accused persons entered 

into the house of the informant.  
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17) In his cross-examination, he stated that he did not 

see the incident with his own eyes. 

18) P.W.-6, S.I. Jyoti Mili is the I.O of the instant case 

and he stated that on 26/04/2014, at about 5 PM, he 

received an ejahar lodged by the informant against the 

accused persons Md Moizul Islam, Md Sariful Islam and 

Md Allauddin. On receipt of the ejahar, then O.C., North 

Lakhimpur P.S. registered a police case No.382/2014. 

Later on, the matter was investigated by him and he 

recorded the statements of Md Isak Ali and Md Saiful 

Islam under Section 161 of Cr.P.C. After investigation 

he found sufficient materials against the accused Md 

Moizul Islam and Md Sariful Islam and accordingly, the 

charge-sheet bearing No.411/2016 dated 29/09/2016 

was filed under Sections 457, 354, 34 of I.P.C. 

19) In his cross-examination, he stated that the victim 

was not referred for medical examination and the ‘ganji’ 

was not sent for forensic test. Also he did not forward 

the victim to record her statement under Section 164 of 

Cr.P.C. 

20) From the evidence and materials available on record, 

it is revealed that the alleged incident was occurred at 

11 PM, on 22/04/2014. However, the F.I.R. was lodged 

on 26/04/2014. Both P.W.-1 as well as P.W.-2 stated 

that on the very next day of the alleged incident the 

F.I.R. was lodged. However, if that evidence is 
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accepted as correct date of occurrence, then the F.I.R. 

ought to have registered on 23/04/2014.  

21) Upon further close scrutiny of the original F.I.R. from 

the case record, it is revealed that there are over 

writings in the said F.I.R. regarding the date of 

occurrence. In the handwritten F.I.R. the date was 

written as 22/04/2014 after putting eraser mark on 

23/04/2014. The date of lodging the F.I.R. in the said 

handwritten F.I.R. is 26/04/2014. In the printed F.I.R. 

form also there is an over writing on the date, wherein 

26/04/2014 was shown as 27/04/2014. Therefore, from 

the materials available on record regarding the filing of 

F.I.R., the Court considers the whole F.I.R. as a 

concocted one because it contradicts the stand taken 

by P.W.-1 and P.W.-2 before the Court. According to 

both P.W.s, F.I.R. was filed immediately on the next 

day of the alleged incident. However, there is a clear 

delay of 4 days while filing the F.I.R. Although some 

explanation is given regarding the delay of filing the 

F.I.R. on account of village meeting, but very fact that 

they have taken stand of lodging the F.I.R. on the next 

day of occurrence of incident goes on to show that the 

F.I.R. may be a concocted one which was filed after a 

delay of at least 4 days. 

22) Also it is to be kept in mind that in the original F.I.R. 

three accused persons are named and Md Allauddin is 

also there. But, from the evidence on record there are 
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only two accused who are appearing herein as 

appellants. 

23) Besides that it is also a fact that there was no 

electricity in the village as revealed from the evidence 

of P.W.-2 and P.W.-4. Therefore, in absence of any 

sufficient light it is also difficult to identify the person. 

24) The evidence adduced by P.W.-2 who is the brother-

in-law of the informant also shows contradictions. As 

P.W.-2 has stated that when he reached at the place of 

occurrence, he saw the accused persons entered into 

the house of the victim by cutting the bamboo stick 

(aghoni) used to lock the door and they were pulling 

and pushing the informant. But, from the evidence of 

P.W.-1, it is very clear that she first raised hue and cry 

and thereafter, the other people including P.W.-2 

reached the place of occurrence. Therefore, this is also 

questionable how he saw the accused entered into the 

room. Besides that the ‘ganji’ which was allegedly of 

one of the co-accused Md Moidul Islam will be of no 

help to the prosecution as there may be many other 

similar ‘ganji’ owned by various persons. The said 

‘ganji’ was not sent to F.S.L for identifying the actual 

owner. 

25)  As far as P.W.-3, P.W.-4 and P.W.-5 are concerned 

they are all hearsay witness. The evidence of 

Gaonburah who could be an independent witness is not 

before this Court. Moreover, both the minor children 
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who are 7 years and 5 years were sleeping with the 

victim, are also not before the Court. In absence of 

injury no medical report is adduced before this Court. 

26) The Hon’ble Supreme Court in State of 

Rajasthan v. Smt. Kalki and Anr reported in 

1981 CriLJ 1012 observed that “normal 

discrepancies in evidence are those which are due to 

normal errors of observation, normal errors of 

memory due to lapse of time, due to mental 

disposition such as shock and horror at the time of 

occurrence and those are always there however 

honest and truthful a witness may be. Material 

discrepancies are those which are not normal, and 

not expected of a normal person. Courts have to 

label the category to which a discrepancy may be 

categorized. While normal discrepancies do not 

corrode the credibility of a party's case, material 

discrepancies do so.”      

  

27) The Hon’ble Supreme Court in State 

Represented by Inspector of Police v. 

Saravanan and Anr. As reported in AIR 2009 

SC 152 has held that – “While appreciating the 

evidence, the court has to take into consideration 

whether the contradictions/omissions had been of 

such magnitude that they may materially affect the 

trial. Minor contradictions, inconsistencies, 

embellishments or improvements on trivial matters 
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without effecting the core of the prosecution case 

should not be made a ground to reject the evidence 

in its entirety. The Trial Court, after going through 

the entire evidence, must form an opinion about the 

credibility of the witnesses and the appellate Court in 

normal course would not be justified in reviewing 

the same again without justifiable reasons.”  

  

28) Therefore, it is the duty cast upon the court to 

label the category to which a discrepancy belongs as 

discussed in Smt. Kalki and Anr(Supra). While 

normal discrepancies do not corrode the credibility of 

a party's case, material discrepancies do so. In the 

instant case, considering various contradictions of 

the evidence adduced by prosecution and also the 

questionable F.I.R. lodged by the informant, I am of 

the considered opinion that the impugned judgment 

and order dated 31/12/2018 in connection with G.R. 

Case No.730/2014 passed by the learned Judicial 

Magistrate 1st Class, Lakhimpur, North Lakhimpur is 

liable to be interfered with and I accordingly allow 

the appeal and set aside the impugned judgment 

and order dated 31/12/2019 passed by the learned 

Judicial Magistrate 1st Class, Lakhimpur, North 

Lakhimpur in connection with G.R. Case 

No.730/2014 convicting and sentencing the 

accused/appellants to suffer rigorous imprisonment 

for 3 (three) years and with a pay fine of Rs.1,000/- 

(Rupees One Thousand only) each, in default to 
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undergo simple imprisonment for 2 (two) months 

under Section 457 of I.P.C. and rigorous 

imprisonment of 2 (two) years and with a fine of 

Rs.500/- (Rupees Five Hundred only) each, in 

default to undergo simple imprisonment for 1 (one) 

month under Section 354 of I.P.C.  

 

29) Accordingly, both the accused/appellants 

namely, Md Moizul Islam and Md Sariful Islam are 

acquitted. Hence, the said impugned judgment and 

order is hereby set aside.     

  

30) Accordingly, the appeal is allowed.  

     

31) Send back the record of G.R. to the learned 

Lower Court with a copy of this Judgment on 

compliance.       

       

32) Given under my hand and seal of this Court on 

this 17th day of November, 2021.   

 
 

       (Syed Burhanur Rahman ) 
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.  

Certified that the Judgment is typed  
to my dictation and corrected by me 
and each page bears my signature. 
 
 
( Syed Burhanur Rahman )  
Addl. Sessions Judge (F.T.C.),  
Lakhimpur, North Lakhimpur. 
 
Transcribed and typed by:  
Sri Montu Kherkatary, Stenographer. 

  


