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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (F.T.C.), 

LAKHIMPUR, NORTH LAKHIMPUR. 

           

 Present:  Syed Burhanur Rahman, A.J.S., 
  Addl. Sessions Judge (F.T.C.), 

Lakhimpur, North Lakhimpur. 
       

Criminal Appeal No.41(4)/2019. 

Appellant : Sri Mridul Baruah. 

Respondent : State of Assam. 

 

Advocate for appellant: Mr A. Bora. 

Advocate for State: Mr M.P. Hazarika.  

Date of argument: 05/10/2021.  

Date of Judgment: 12/11/2021.     

    

JUDGMENT 
 

1) This criminal appeal has been preferred by the 

accused/appellant namely, Sri Mridul Baruah under 

Section 374  of Cr.P.C. against the judgment and order  

dated 19.09.2019 passed by the learned Chief Judicial 

Magistrate, Lakhimpur, North Lakhimpur in connection 

with G.R. Case No.2475/2015 convicting and 

sentencing the accused/appellant to undergo rigorous 

imprisonment for 6 (six) months and also to pay fine of 

Rs.1,000/- (Rupees One Thousand only), in default to 

suffer rigorous imprisonment for a period of 1 (one) 

month under Section 279 of I.P.C. and also to undergo 
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rigorous imprisonment for a period of 1 (one) year and 

also to pay fine of Rs.10,000/- (Rupees Ten Thousand 

only), in default to suffer rigorous imprisonment for a 

period of 3 (three) months under Section 304 (A) of 

I.P.C. 

2) Being highly aggrieved and dissatisfied with the above 

mentioned judgment and order so passed by the 

learned Chief Judicial Magistrate, Lakhimpur, North 

Lakhimpur, the accused/appellant preferred this appeal 

and has prayed to set aside the impugned judgment 

and order and to acquit him.  

3) I have heard the learned counsel, Mr A. Bora on behalf 

of the accused/appellant and the learned Additional 

Public Prosecutor, Mr M.P. Hazarika appearing on 

behalf of the State. 

4) Now the question to be decided in this appeal is that 

whether the learned Lower Court was justified in 

convicting the accused/appellant under Sections 279 

and 304 (A) of I.P.C. 

5) Before entering into the merit of the appeal, let me go 

through the prosecution case. The prosecution version 

in brief is that on 01/12/2015, one Md Iqbal Hussain 

lodged an F.I.R. with the Officer-in-Charge, Boginadi 

P.S., wherein it was alleged that at about 4:30 PM, on 

20/11/2015, the informant’s daughter namely, Aichema 

Begum, aged about 7 ½ years, had gone to the house 

of her grandmother situated at Kakai Behara Basti and 
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while she was playing along with her friends in the 

courtyard of her maternal uncle at that time, the driver 

of the Maruti Van bearing registration No.AS-07-H-

2271, coming from the southern direction i.e., Silanibari 

side going towards Lakhimpur side in a rash and 

negligent manner, hit his daughter on the ‘pucca’ road 

of Kakai Rajgarh. Resultantly, she sustained grievous 

injuries and immediately his injured daughter was 

shifted to North Lakhimpur Civil Hospital. Considering 

her serious condition, she was referred to Gauhati 

Medical College & Hospital, Guwahati. But, on the way 

to Guwahati, she succumbed to her injuries. 

Accordingly, the informant also made an explanation 

regarding the delay in lodging of F.I.R. as the informant 

was busy in performing the last rituals of his deceased 

daughter.  

6) On receipt of the F.I.R., the Officer-in-Charge, Boginadi 

P.S. registered a case vide Bogindai P.S. Case 

No.139/2015, under Sections 279 and 304 (A) of I.P.C. 

The necessary investigation was accordingly carried out 

and after completion of investigation, the charge-sheet 

was submitted under Sections 279 and 304 (A) of I.P.C. 

against the accused/appellant, Sri Mridul Baruah. On 

the basis of the charge-sheet and the materials 

available on record, charges were framed under 

Sections 279 and 304 (A) of I.P.C.  

7) The learned Lower Court after hearing the prosecution 

as well as the accused/appellant, convicted the 
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accused/appellant and sentenced him to undergo 

rigorous imprisonment for 6 (six) months and also to 

pay fine of Rs.1,000/- (Rupees One Thousand only), in 

default to suffer rigorous imprisonment for a period of 

1 (one) month under Section 279 of I.P.C. and also to 

undergo rigorous imprisonment for a period of 1 (one) 

year and also to pay fine of Rs.10,000/- (Rupees Ten 

Thousand only), in default to suffer rigorous 

imprisonment for a period of 3 (three) months under 

Section 304 (A) of I.P.C. 

8) To bring home the charges against the 

accused/appellant, prosecution has examined seven 

numbers of prosecution witnesses. The 

accused/appellant was examined under Section 313 of 

Cr.P.C., in which he completely denied all the 

allegations. No defence witness was produced by the 

accused/appellant as witness. 

9) Now let me consider and appreciate the entire evidence 

on record to find out whether the prosecution has been 

able to prove the instant case against the 

accused/appellant under Sections 279, 304 (A) of I.P.C. 

beyond reasonable doubt. 

10) P.W.-1, Md Iqbal Hussain is the informant in the 

instant case and he stated that at about 4:00-5:00 PM, 

on 20/11/2015, while his daughter Aichema Begum was 

playing in the house of her grandmother, a Maruti Van 

coming from Kakai side broke the bamboo fencing and 
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after dashing against the banana trees hit his daughter 

and dashed against a tree. Thereafter, his injured 

daughter was shifted to Saboti Hospital where she 

succumbed to her injuries and the said offending 

vehicle was driven by the accused/appellant. He further 

stated that the accused/appellant drove the offending 

vehicle in negligent manner due to which the accident 

occurred. According to him the accused/appellant has 

caused the said accident in order to fulfill his old 

grudge. 

11) In his cross-examination, he has stated that in the 

ejahar he has not mentioned about the breaking of 

bamboo fencing and hitting on the banana trees. 

Besides that he has also stated in his cross that he did 

not mention in the ejahar as well as the statement 

before the police that the accused in his old grudge had 

caused the accident. 

12) P.W.-2, Md Joynal Ali is only a hearsay witness. 

13) P.W.-3, Sri Bipul Saikia is an independent witness 

who stated that on the day of occurrence, he had gone 

to a saloon at Behara Basti for cutting his hair. While he 

was waiting outside the saloon, he heard a hue and cry 

from some distance and he immediately rushed to the 

spot and saw a Maruti Van standing in between bushes 

on the side of the road and the accused was inside on 

the driving seat of the van in an unconscious state. He 

also stated that he heard from the people that the said 
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Maruti Van had hit a small girl. But, he did not see that 

girl on the spot as she had already been taken away 

from there. 

14) In his cross-examination, he has stated that he did 

not witness the occurrence nor did know how the 

occurrence had taken place. He had confirmed that the 

road of Behara Basti was not in good condition for 

which no one can drive vehicle speedily on the that 

road. Further, he stated that he could not say for 

whose fault the occurrence had taken place. 

15) P.W.-4, Md Sahid Ali is the another independent 

witness who stated that a motor vehicle accident had 

taken place on the road of Behara Basti. Later on, he 

came to the spot to see the vehicle which had met with 

the accident. 

16) P.W.-5, Dr Diganta Dutta is the Medical Officer who 

was working as Medical & Health Officer-1 at North 

Lakhimpur Civil Hospital on 21/11/2015. On that day, 

he had performed post mortem examination on the 

dead body of Aichema Begum i.e., the victim girl and 

found the followings; “There are multiple grazes over 

left shoulder, chest wall, left anterior superior iliac 

spine, left ankle and left knee the body with contusion 

over left parietal area of the head. There is contussion 

over left frontotemporo parietal lobes of the brain. 

There is also spleeninc contusion with 

haemoperitoneum. The injuries are antemortem in 
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nature. In my opinion, the person died following head 

injury aggravated by spleenic contusion with 

haemoperitoneum due to shock and hemorrhage”. The 

defence declined the cross-examination of the said 

prosecution witness. 

17) P.W.-6, Md Kamal Ali is an independent witness. He 

has stated that at the time of occurrence, he was 

present in his shop situated near the ‘tiniali’ of Behara 

Basti when a Maruti Van had come on a high speed 

from Kakai Rajgarh side towards North Lakhimpur and 

thereupon heard a loud sound. As such he went near 

the place of occurrence and saw that the Maruti Van 

was at halt thereafter dashing against a tree and a girl 

named Aichema Begum, aged about 7 years was lying 

by the side of the road in unconscious state. They sent 

her to the hospital, but on the way to Guwahati she 

died. He further stated that the accused/appellant was 

in unconscious state after consuming liquor and he 

came out of the offending vehicle in an unbalanced 

state. Prior to the occurrence, he had seen the 

deceased girl and another girl standing by the side of 

the road, but he did not know from where they had 

come. He only saw while a girl was standing on the 

road, the vehicle came and knocked the said girl and 

thereafter the vehicle got halted after dashing against a 

tree.  

18) In his cross-examination, he stated that he did not 

know under what condition the accident took place and 
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also regarding the consumption of liquor. He has stated 

that he did not inform the police about the 

consumption of liquor. 

19) P.W.-7, A.S.I. Dambaru Dutta, is the Investigating 

Officer of the instant case. He stated that during the 

course of investigation, he visited the place of 

occurrence and found one Maruti Van in damaged 

condition and seized the same. As the victim girl was 

already shifted to the hospital, he examined the 

witnesses found available at the place of occurrence. 

He further stated that he was informed by the doctor of 

North Lakhimpur Civil Hospital that the victim girl was 

expired and accordingly he went to the said hospital to 

get the inquest done over the dead body and 

thereupon sent back for autopsy. He arrested the 

accused/appellant and released him on bail and 

thereupon gave the zimma of the Maruti Van. He has 

also collected the post mortem report and thereafter, 

completing the preliminary investigation has handed 

over the case diary to S.I. Utpal Changmai, the then 

Officer-in-Charge of Boginadi P.S. who subsequently 

filed the charge-sheet against the accused/appellant 

under Sections 279 and 304 (A) of I.P.C. 

20) In his cross-examination, he has stated that the 

ejahar was filed 11 days after the occurrence. On the 

very first day when he was informed about the incident, 

no written F.I.R. was obtained. The incident took place 

in front of the house of one person named Harupuna, 
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but he did not cite him as a witness. He did not 

produce the seized articles before the Court and also 

did not obtain the permission of the Court before 

handing over the zimma of those articles. It is not 

mentioned in the F.I.R. that Maruti Van dashed the 

fencing of banana plants. 

21) The learned counsel on behalf of the 

accused/appellant has submitted that the conviction is 

based on the statement of the two witnesses i.e., P.W.-

3 and P.W.-6, whereas P.W.-3 stated that the road near  

the place of occurrence is not in a good condition that 

one cannot drive a vehicle speedily on that road. The 

said witness did not know how the occurrence had 

taken place. On the other hand, P.W.-6 stated in chief 

that Maruti Van was coming in a high speed. As per the 

submission made by the learned counsel on behalf of 

the accused/appellant, the learned Court below took 

one portion of the evidence of P.W-3 and took another 

portion of the evidence of P.W.-6 and came to an 

erroneous conclusion that the accused/appellant caused 

the accident out of his rash and negligent attitude. It is 

submitted that none of the witnesses including P.W.-3 

and P.W.6 have clearly stated that the 

accused/appellant drove the vehicle in a rash and 

negligent manner. Further, it is submitted by the 

learned counsel that as P.W.-3 stated that as the road 

condition was not good, the prosecution ought to have 

proved, what should be the limit of such road and 
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whether the accused/appellant has crossed the said 

limit. Therefore, merely on the statement of P.W.-6 

that the vehicle was in high speed is not sufficient to 

justify the incident of rash and negligent driving on the 

part of the accused. Also it is submitted that the 

concept of ‘res ispa loquitur’ is not applicable in the 

present case. The learned counsel relied upon the 

following judgment: 

a. Kriti Singh V. State of Assam, reported in 

2005 (2 GLT) 274. 

b. State of Haryana V. Sher Singh, reported in 

2009 SAR (Criminal) 31. 

c. P. Rajappan V. State of Kerala, reported in 

1986 CRI. L. J. 511. 

22) Per contra, learned Additional Public Prosecutor 

vehemently opposed the same and submitted that 

on the basis of evidence adduced by the 

independent witnesses i.e., P.W.-3 and P.W.-6, the 

learned Court below has rightly appreciated the 

evidence and accordingly convicted the 

accused/appellant. 

23) In order to constitute an offence u/s 279 

I.P.C. prosecution has to prove the following 

ingredients. 

(i) the accused was riding or driving the vehicle on a 

public way. 



11 
                                                                Criminal Appeal No.41(4)/2019. 

Contd… 
 

(ii) the accused was riding or driving the vehicle very 

rashly and negligently. 

(iii) the act of driving or riding was so rash and 

negligent as to endanger human life or was likely to 

cause hurt or injury to other person. 

24) In order to constitute an offence u/s 304-A 

I.P.C., besides the rash and negligent act of the 

accused, prosecution is also required to prove that 

death of the victim was caused due to such rash and 

negligent act of the petitioner. 

25) In Ravi Kapur vs State of Rajasthan 

reported in (2012) 9 SCC 284 the Hon'ble 

Supreme Court has held that “Rash and negligent 

driving has to be examined in light of the facts and 

circumstances of a given case. It is a fact incapable 

of being construed or seen in isolation. It must be 

examined in light of the attendant circumstances. A 

person who drives a vehicle on the road is liable to 

be held responsible for the act as well as for the 

result. It may not be always possible to determine 

with reference to the speed of a vehicle whether a 

person was driving rashly and negligently. Both 

these acts presuppose an abnormal conduct. Even 

when one is driving a vehicle at a slow speed but 

recklessly and negligently, it would amount to 'rash 

and negligent driving' within the meaning of the 

language of Section 279 Indian Penal Code. That is 
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why the legislature in its wisdom has used the words 

'manner so rash or negligent as to endanger human 

life'. The preliminary conditions, thus, are that (a) it 

is the manner in which the vehicle is driven; (b) it be 

driven either rashly or negligently; and (c) such rash 

or negligent driving should be such as to endanger 

human life. Once these ingredients are satisfied, the 

penalty contemplated Under Section 279 Indian 

Penal Code is attracted. 'Negligence' means omission 

to do something which a reasonable and prudent 

person guided by the considerations which ordinarily 

regulate human affairs would do or doing something 

which a prudent and reasonable person guided by 

similar considerations would not do. Negligence is 

not an absolute term but is a relative one; it is rather 

a comparative term. It is difficult to state with 

precision any mathematically exact formula by which 

negligence or lack of it can be infallibly measured in 

a given case. Whether there exists negligence per se 

or the course of conduct amounts to negligence will 

normally depend upon the attending and 

surrounding facts and circumstances which have to 

be taken into consideration by the Court. In a given 

case, even not doing what one was ought to do can 

constitute negligence. The Court has to adopt 

another parameter, i.e., 'reasonable care' in 

determining the question of negligence or 

contributory negligence. The doctrine of reasonable 

care imposes an obligation or a duty upon a person 
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(for example a driver) to care for the pedestrian on 

the road and this duty attains a higher degree when 

the pedestrian happen to be children of tender 

years. It is axiomatic to say that while driving a 

vehicle on a public way, there is an implicit duty cast 

on the drivers to see that their driving does not 

endanger the life of the right users of the road, may 

be either vehicular users or pedestrians. They are 

expected to take sufficient care to avoid danger to 

others.”        

  

26) From the scrutiny of the entire evidence 

available on record, it is well established that there is 

a death of a minor girl namely, Aichema Begum, 

who is the daughter of the informant. It is also a fact 

that the death occurred due to hitting the said girl 

by the vehicle driven by the accused/appellant 

namely, Sri Mridul Baruah. As deposed by the 

independent witnesses P.W.-3, Bipul Saikia and 

P.W.-6, Kamal Ali, it is also clear that the road in 

which the accident took place was not in a good 

condition. In such dilapidated road it is duty cast 

upon the driver of the vehicle i.e., the 

accused/appellant to drive his vehicle reasonably 

slow manner. As adduced in his evidence by P.W.-6, 

Kamal Ali the Maruti Van actually travelled on a high 

speed. Even if the exact speed limit of the vehicle 

cannot be ascertained by this Court, but the very 

fact that a vehicle was travelling on a high speed on 
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a dilapidated road would go on to show that there is 

a clear rashness and negligence on the part of the 

accused/appellant namely, Sri Mridul Baruah. Even 

the medical report adduced by P.W.-5 also 

corroborate the post mortem that the death actually 

happened because of hitting the minor girl by the 

said vehicle. 

27) The precedent relied upon the learned counsel 

on behalf of the accused/appellant in Sher Sing 

Case (Supra),“ There being no material to show 

that the vehicle was being driven in a rash and/or 

negligent manner, the conviction cannot be 

maintained”. However upon perusal of the said 

judgment, this Court has found that the facts are not 

applicable in the present case. In the said case there 

is no specific material to show that the 

accused/appellant was driving the vehicle at the time 

of accident that took place. Hence, this case is 

clearly distinguishable and cannot be relied upon. In 

P. Rajappancase (supra), the learned counsel on 

behalf of the accused/appellant has relied on the 

part that “Speed alone is not the criterion for 

deciding rashness or negligence on the part of the 

driver. A motor vehicle is intended to be driven in 

speed. The relationship between speed and rashness 

or negligence depends upon the place and time. In a 

straight wide road, where obstructions from other 

vehicles or pedestrians are not there, it cannot be 
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said that driving in speed or absence of sounding 

horn by itself will amount to rashness or negligence. 

This Court cannot accept the submission advance by 

the learned counsel simply because the said 

proposition actually goes against the 

accused/appellant in the present case. 

28) In P. Rajappancase (supra), the Court is 

clearly of the view that when the road is straight 

wide and also the obstructions from other vehicles or 

pedestrians are not there, in that scenario only the 

speed alone is not a criterion. However, in the 

instant case, P.W.-3 has clearly stated that the road 

was in dilapidated condition, therefore the 

accused/appellant should have driven the vehicle 

with a lesser speed. Instead of doing that, as 

adduced by P.W.-6, the speed was on the higher 

side. Therefore, this Court cannot rely upon the said 

judgment also.  

29) The learned counsel on behalf of the appellant 

has also relied upon another judgment of Kriti 

Singh (supra) and stated that the doctrine of ‘res 

ipsa loquitur’ is not applicable in the instant case. 

This Court is of the view that in the criminal 

jurisprudence ‘res ipsa loquitur’ is not applicable in 

absence of any corroboration. However, in the 

instant case there is sufficient corroboration made 

by independent witnesses more particularly P.W.-3 

and P.W.-6. 
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30) On the careful scrutiny of the totality of the 

facts and circumstances of the case, no informative 

can be found with the conclusion arrived by the 

learned Chief Judicial Magistrate, Lakhimpur, North 

Lakhimpur in view of the evidence to the affect that 

a minor is succumbed to the injury caused by the 

rashness and negligence on the part of the 

accused/appellant namely, Sri Mridual Baruah while 

driving the vehicle. This Court is unable to accept 

the contention of the learned counsel on behalf of 

the accused/appellant and also cannot rely upon the 

precedents cited by the learned counsel for the 

reason discussed above. Hence, this Court is of the 

opinion that the evidence on record clearly shows 

that ingredients of the alleged offence under 

Sections 279 and 304 (A) of I.P.C. and conviction of 

the accused/appellant is hereby upheld. 

31) Thus, the learned lower Court appears to have 

considered the evidence brought on record needs 

correct prospective and rightly came to the 

conclusion that the accused/appellant is guilty of 

offence under Sections 279 and 304 (A) of I.P.C. 

Consequently, I see no force in the contention of the 

accused/appellant made in the instant appeal 

contending that the learned lower Court failed to 

appreciate the evidence on record. Hence, I do not 

see any ground to interfere with the same.  
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32) Accordingly, I have no hesitation in mind to 

hold that the prosecution has been able to establish 

these charges under Sections 279 and 304 (A) of 

I.P.C. against the accused/appellant beyond all 

reasonable doubt. And I find no illegality in the 

impugned judgment and order passed by the 

learned Lower Court and accordingly, the impugned 

judgment and order of conviction so passed by the 

learned Lower Court is hereby affirmed and 

upheld. 

33) Coming to the sentence part, it is seen that the 

learned Lower Court has directed the 

accused/appellant to undergo rigorous imprisonment 

for 6 (six) months and also to pay fine of Rs.1,000/- 

(Rupees One Thousand only), in default to suffer 

rigorous imprisonment for a period of 1 (one) month 

under Section 279 of I.P.C. and also to undergo 

rigorous imprisonment for a period of 1 (one) year 

and also to pay fine of Rs.10,000/- (Rupees Ten 

Thousand only), in default to suffer rigorous 

imprisonment for a period of 3 (three) months under 

Section 304 (A) of I.P.C. 

34) The Learned Counsel on behalf of the appellant 

has pleaded for leniency and relied upon Chitta 

Sarkar Vs State of Tripura reported in 2012 

(1) GLT 184. In the said case the Hon’ble Gauhati 

High Court took a lenient view while upholding the 

conviction. 
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35) However, in the case of Dalbir Singh Vs 

State of Haryana reported in AIR 2000 SC 

1677, the Hon’ble Supreme Court has observed as 

under: “When automobiles have become death trap 

and leniency shown to drivers who are found guilty 

of rash driving would be at the risk of further 

escalation or road accidents. All these who are 

manning the steering of automobiles, particularly 

professional drivers, must be kept under constant 

reminders of their duty to adopt utmost care and 

also of the consequences befalling them in cases of 

dereliction. One of the most effective ways of 

keeping such drivers under mental vigil is to 

maintain deterrent element in sentencing sphere. 

Any latitude shown to them in that sphere would 

tempt to make driving frivolous and frolic.” 

36) Again in HaradhanGope Vs State of 

Tripura, reported in 2012 (3) GLT 

888Hon’bleGauhati High Court referred the case law 

of Hon’ble Apex Court and held that : “ The Apex 

Court in the case of B. Nagabhusanam Vs State of 

Karnataka reported in (2008) 5 SCC 730 while re-

iterating the ration of the decision in Dalbir Singh Vs 

State of Haryana, AIR 2000 SC 1677 had observed 

thus : “we are of the opinion that six months’ simple 

imprisonment and a direction to the appellant to pay 

a fine of Rs. 1000/ for commission of the offence 

punishable under Section 304-A and simple 
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imprisonment for one month and to pay a fine of Rs. 

500/ for the offence punishable under Section 279 of 

the Indian Penal Code cannot be said to be 

shocking. While considering the quantum of 

sentence to be imposed for the offence of causing 

death by rash and negligent driving of automobiles, 

one of the prime considerations should be 

deterrence. The driver must always keep in his mind 

the fear psyche that if he is convicted of the offence 

for causing death of a human being due to his 

callous driving of vehicle he cannot escape from jail 

sentence.” 

37) In this matter, considering every aspect, I am 

of the view that the learned Lower Court has rightly 

considered the sentence inflicted upon the 

accused/appellant. As the punishable provision with 

regard to the description under Section 279 of I.P.C. 

is for a term which may extend to 6 (six) months, or 

with fine which may extend to Rs.1,000/- (Rupees 

One Thousand) or with both, and regarding Section 

304 (A) of I.P.C., the punishment provision is 

imprisonment of either description for a term which 

may extend to 2 (two) years or with fine or with 

both. As in the instant case the life of a minor was 

lost because of the rashness and negligence on the 

part of the accused/appellant while driving the 

vehicle, such road accident is increasing menace for 

the society at large. Therefore, this Court is of the 
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considered opinion that no leniency can be 

considered while imposing the punishment to the 

accused/appellant. And accordingly, the punishment 

is also affirmed and upheld. 

38) Accordingly, the appeal is dismissed. 

39) Send back the record of G.R. to the learned Lower 

Court with a copy of this Judgment on compliance. 

Given under my hand and seal of this Court on the 12th 

day of November, 2021.  

     (Syed Burhanur Rahman )       
Addl. Sessions Judge (F.T.C.), 
Lakhimpur, North Lakhimpur.  
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